THE COMPTROLLER GENERAL
L« OF THE UNITED STATES 22
WASHINGTON, D.C. 20548

DECISION

FILE: B’-173783o,4, ’ DATE: MAR j 1’976

MATTER OF:  puogt Lieutenant | USAF

DIGEST: Air Force officer stationed in Chio

accepted Chio notery public appoint-
ment apparently in an attempt to
accept 2 elvil office’ for purpose
of terminating his military commmis-
sion under 10 U.S.C, 873(b). Although
Ohio notary publie position {8 a elvil
office, In view of Chio court decision
capting doubt on military efficer's
eligibility for such office and Federal
court decisions in a gimilar case the
Cemptroller General finds the maiter
too doubtful to hold that the officer
ha# forfeited his coramission and
therefore will not object to continuing
the offlcer's military pay and allowances,

This action is in respense to & letter dated Janmuary 23, 1976
(RMF), with enclosures, frem Captain M. V, Starr, USAF,
Accounting and Finance Cfficer, Headquarters Air Force :
Accounting and Finance Center, requesiing an advance decislon as
to the propriety of payment of sctive duly pay and sllowances to
First Licutenant , USAF, s Sub-
sequent to his appoiniment &5 2 netary lia in the State of Chio,
The request was aasigred number DO-AF-124% by the Department
of Defense Military Pay and Allowsnce Cominittee and was forwarded
to this (flice by Headguartiera United States Ajr Force latter dated
January 28, 1878. 'We have algo received letters dated January 15
and 1%, from Lieutenant concerning this matter,

The facts In this case appear to be 22 follows, On December I,
1978, Lieutenant « & Begular Air Foree officer on active
duty, was appaintad a Notary Pablie for the County of Montgomery,
Stete of Chlo, by the Governor of that stats, Pursusnt {o the
requirements of Chio lsw Lisatenant indorsed the cath
on his notary commission aad filed the commission with the Clerk
of the Montgomery County Court of Common Pless on December 15,
1975, By letter of that same date Lieuienant advised his
cemman.ding officer at Wrxght-Pattarsm Bir Feorce Bage of his
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appointment e & notary public and that, pursuant to 10 U, 8. C,
9780))‘47{“ 0), as interpreted by Comptroller General Decision
B-173783, Octohsr 8, 1975, it wonld appear that his commissaion
a8 a Regular officer in the Air Force was terminated by opera~

tion of law, Upon recelving notification of such facts the Account-.

ing and Finance Officer determined sufficient doubt existed as to
propriety ef payment of pay and sllowances to Lieutenant
because of the possibility that the netary public appointment had
terminated his military commission, Thereupon the Accounting
and ¥Finance Officer suspended, effective January 1, 1876,
Lieutenant apgtive duty pey snd ellowances, However,
it appesars that Lientenant has not been released from
active duty by the Air Foree.

Considering these circumstances, the Accounting and Finance
Officer has submitted a voncher in favor of Lieutenant
covering pay and allowanceg for the period of January 1 through
15, 19786, and asks, gpecifically, whether Liewtenant
entitlement to pay and allowsnces continues, He alap requesss,
if it is determined that Lieutenant is not entitled to pay
" and sliowances hecanse of acceptance of the notary public appoint-
ment, that it be decided as of what date Lieutenant
entitlement ceased, i.e., December 1, 1975, December 15, 1875,
or some other date,

Sectim 878{bNef title 10, United States Code, provides as
followst

") Except as otherwise provided by law, no
officer on the sctive list of the Regular Army,
Regular Navy, Regular Alr Force, Regular Marine
Corps, or Regular Coast Guard may hold a eivil
office by election or appointment, whether under
the United Staies, 8 Territory or possegsion, or
2 State. The scceptance of such a ¢ivil office or
the exercise of its functiona by such an officer
terminates his mﬂ.itary appaintment.

Our decisten B-173788,} October 9, 1875, gupra, eoncerned
Lieutenant and his purported appoiniment s a Colorado
notary public in May 1676 while on leave from his duty station
in Chio. As was indicated in that decision, Lieutensnt
sppsrently attempted to resign his Adr Force commisaion but,

-9 -

- 23




24

B-173783.14)

because he had not completed his sbligated active service as an
Ay Force Asederay graduate (10 U, 3, C, 9348( )?(;;9?9)} and as
& Woodrow Wilson Fellow {10 U, 8. C, 2603(b}ji{1070}), his resig~
nation was refused by the Alr Force, He admittedly accepted
the Colorado notary sppointment in an attempt to have his Air
Force commission terminated under 10 U, 8. €. 973(h).{ That
also appears to have been the primary reason for hia seceptance
of the Chio notary sppointment, although he indicates he intends

to use his notary position in connection with civilien work outside

his militsry assignment.

In the October 9, 1975 decision it was held that the office of
Notary Public in Colorado is a "eivil office™ within the meaning
of 10 U, 5, C. 873 that term has long been defined by this
Cffice. That is, it is synenyroous with the term "public office"~~
a poiition specifically created by law with certain duties imposed
by law on the incumbent which duties involve the exercise of some
portion of the soverelgn power. There wag also cited suthority
to the effect that such an elastic measure as the relative imporiance
of the duties to be performed, sianding slone, or whether the duties

© of the position might be performed by a particular military officer

without interfering with his sasigned duties as a military officer,
do not determine whether s position is a "clvil office” within the
mesaning of 10 U, 8.C, 9730@).*1\

There was noted, however, a somewhat gimnfilar case,
o Vs _et al., No. C-73-0768 8W (N, D. Calif.,

decided November 8, 1878), involving a Navy Judge Advocate
General Corps (JAG) officer who accepted a nstary public appoint-
ment in Califernis snd thereafter brought an action for a writ of
habess corpus {0 release him from service in the Navy on the

that his commiasion was terminated under 10 U. S, €. 97803)%
The District Court held in that esge that his commission had been
& nullity and that, therefore, no conflict had been ereaied within
the meaning of section 873(b).\ The court based its conclusion on
(1) & provision in California law that gave the officer the same
authority 88 a motery public by virtue of his Navy cornmission,
(2) enother provision which limited the issuance of notary com-~
mizsions for uge on miliiary bases to civil gervice personnel,
and (3) a section of the California Congtitution which provides that
& person holding » Iucrative office under the United States (which
ineludes coramisgioned officers on active duty) may not hold any
civi}l‘t a)ﬂice of prefit in the atate {which Insludes that of notary
public),
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In view of the Bistrict Court’s decision in the cese
and certain provisions of the Colorado Constitution and statutes
which cast substantial doubt on Lieutenant status ag

& Colorado notary public, and gince Colorado law algo authorizes
commissioned officers in the Armed Forees to perform many of
the duties of @ notary public, it wes held in our Cetober 9, 1075
decigion that sufficient grounds did not exist to support 2 holding
that Lisutenant cemmisgion was terminated under
10 U. 5, C, 97Y3(b). \Therefore, we stated that we would not
object to comtinnation of his active daty pay and sllewances.

We now note that the plaintiff tn the ‘cage appealed the
District Court decision in thet case, In decision dated July 10,
1875, the United States Court of Appesls for the Ninth Cireult
affirmed the District Court's decision that Riddie's commilasion
was not terminated under 19 U, 8, C, 273(b)rby virtye of his

ent as a California notary public. f »
522 ¥. 24 882 (1878). However, for varions reasons, inciuding
a relnctance to decide first impression questions involving the
California Congtituiion and the validity of a stste office, the
Court of Apperls gromnded its decision solely on its interpretation
of the Federal statutes invalved without adopting or further com-~
menting on the Distriet Court's grounds.

In its deciision the Courd of Appeals examined the congressional
purpose of 16 U, 8, C. 873(b)}{and concluded thet the purpose of
the statute was twolold:r (1) te assure clvilian preeminence in
goverament, i, e., ito prevent the military esteblishment from
insinmating itself into the civil hranch of government and thereby

ing "paramount'’ to it, and (2) to assure the efficieney of the

military by preventing military personinel from assuming other
official duties that wonld substantially interfere with their perform-
snce as military officers. The court recognized that the Depart~
ment of Justice in & letier dated October 7, 1871, has opined that
a commisxion en notary public ia net a “eivil office" within the
mesning of 10 U. S, C. 973(b)Y while the Comptreller General in
decisicn B-127798,Viune 8, 1858, came to an opposite conclusion.
(Both that opinfon and that decision are discusmwed in our October 5,
1975 decimion,) The court noted, however, that unlike elther of
those cases, Riddle was a mititary JAG officer, & lawyer.

The court stated that in its view, the office of notary publie
when held by a military officer cannot be said to offend either of
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the purposes wmderlying the statute in that there would be no
danger that military officers becoming nofaries public would
threaten civilian preeminence in government nor would the
responsibilities of & notary public adversely affect the efficlency
of o military officer, especlally a military lawyer whose value
snd efficiency are perhaps ephanced becayse of u lawyer's need
for notary service. The court stated that iis conclusion that

10 U, 8, C, 9718(b)}should not apply in the ____ cage is supported
by the fact that a JAC officer already has  the geaoral powers
of & notary public/ conferred upen him by Federal statute,

10 U. 8.C, 536{aX1870), which can be read as indieative of
eongressionsl intent that 10 U. 8. C. 973{b)jnot reach the state
commission 88 & notary public when held by a JAG officer.

Thus, the court beld that the aceeptance ''by & military JAG
officer™ of a commission 85 v state netary public does not trigger
the automatic termination provisiens of 10 U.8.C. 973(b).\ .

Cencerning the posgitien of notary publie to which
Lisutenant Peppers was appointed in Ghilo, pecticn 147.01, Chio
Revised Code {R.C.), provides that the governor may appoint
and commission s notaries public ag many persons as he deems
necessary who are citizens of the state 2nd sre of the age of
eighteesn or over and, in addition to being appointed for the
county in which they reside, they may also be appointed a8
notaries in any adjecent county, under certain conditions. Also,
the governor may revoke 2 notary commissicn upon presentation
of satisfectory evidence of official misconduct or incapacity.
Certein gualificiations are required of notaries. Section 147,02,
R.C. An cath ig required of notaries before entering upon the
duties of their "office” and the term of office 13 sed at five years.
Section 147.03, R.C. Notariea are required to provide themselves
with & seal and an official register. Section 147,04, R.C, They
are empowered to administer oathy required or authorized by law,
take and certily depositions, scknowledgments of deeds, rnortgages,
Lens, powers of attorney, and other instruments of writing, and
receive, miske and record notarial protests, In iaking depositions
they have the power which in by law vested in judges of county
couris to campel the attendance of witnesses snd punish them for
refusing to testify. Sheriffs and constables are required to serve
sad return all process lasued by notarien in the teking of depositions.
Section 147.07, R.C. Notaries fees are prescribed by law.
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In view of those provisions of Chio law it appesra that the
poultion of notary public in that atate falls within the definition
of "eivil office” long applied by this Office, That is, it is ;
created by law and has certain duties impoged om it by law
which involve the exsrcise of a portion of the sovereign
‘B-173783,{ October 8, 1§75, mupra: 44 Cemp. Gen. B30K1965),
and 28 C p. Gen, 363¥(195 e also note that in the case
of State ex rel. Attorney Gmem - 51 N.E, 135 (1898),
the Uhlo Supreme Lourt neld that 2 notary public in that atate is
an officer, which holding is consistent with the generally sccepted
view of notaries, See 68 C.J.85, Noteries, sect. 1; 58 Am Jur
24, Notu;len Public, sects. 3 and 5; and 10 Comp, Gen, 851,
953 (1840),

Concerning the assumption of a civil office in Chie by an

active duty military officer, we note that In the case of Statejy.

. TT M. E, 2d 245 (1948), the Chio Supreme Court held that
Y commissioned officer in the active military service of the United
States was not eligible to qualify for the office of county prosecutor,
In #o holding the court noted that if the efficer had found the duties
of his military office in conflict with his civil office, he would have
been under obligation to comform to the requirements of his military
dutles and subordinate those of hig ecivil office. Thus, the court
indicated that the two offices were incompatible, While we are aware
that Chio law {section 305,03, R, C.) now indicates that the absence
of a "'county officer' from his county because of active military
service shall not vacate his office, that provigion would not appear
to apply to the office of notary public which appears o be 8 state
office created under Title 1 of the Chio Revised Code, State Gov~
ernment, and not a county office crested under Title IT1 of the
Ohio Revised Code, Counties. Thus, it appears that the Chio
Supreme Court's decision in the case casts subgtantial
doubt on Lieutenant eligibility to qualify for the office
of Chio notary public,

In addition we note that, as was the situstion in the
cage snd in the previous case, state law in Chio aut"homzea
"any commissioned officer of the armed forces of the United States"
to perform many of the duties of a notary public, See gections 147, 38
and 147,51, R.C, ‘

Thus, considering the Chio Supreme Court decision in the
cage, Lieutenant status a8 an Ohio notary publie
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appegrs doubtful. In addition the reasoning of the Court of Appeals
decision in the case, although specifically applicable to

JAG officers (I ieutenant is not a JAG officer) casts

further doubt on whether he could be held to have forfeited his
commiggion, In view of the above we find that there i con-
siderable doubt that Lieutenant military commissgion
weas terminated under 10 ¥, 8, C, 973(13)&9 a result of the Chio
Notary Commisston.

In the circumstances, we will not object to the continuation
of Lieutenant "active duty pay and allowances. The
voucher which was enclosed with the Finance and Accounting
Cfflcer's letter will be returned, payment ’bemg suthorized, if

otherwise correct.

fezwie Comptroller General
' of the United States






