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Memora1idum 
:B-/ e,gLffJ-o,WI., AIJ~l 15"1 19'!'/ JUN 2 6 1974 

TO General Counsel 

. ·'l'/L✓ J.7 ~f , A ., . ~ l-•7.., 
FROM 

SUBJECT: 

Director, LogCom - F. J. Shafer 

Request for a Decision Whether the 
Navy was in Violation of the Anti­
deficiency Act (31 U,S.C, 665) 
(Code 945048) 

On January 2, .1974, the Congress approved the Department of 
Defense Appropriation Act (87 STAT, 1026) providing the Department 
of the Navy over $2 billion in appropriations·for Research, Development, 
Test, and Evaluation (RDT&E) for fiscal year 1974. The Committee of 
Conference in its report (No. 93-741, dated December 19, 1973) 
specified that $8,3 million of the appropriations was for the Navy 
to continue Project Sanguine; a communications program. 

We have been requested by two congressmen (see attachment I) to 
investigate the Navy's expenditure of funds in fiscal year 1974 for 
Project Sanguine. Contacts with the Navy had indicated to these 
congressmen that the Navy had obligated more on the Project during 
fiscal year 1974 than was appropriated. We were also asked to give 
an opinion whether the Navy had illegally spent funds for the Project 
and, if so, what action the Navy should take to be in compliance with 
the Appropriation Act. 

The following information is submitted for your consideration in 
assisting us to respond to the congressmen's requests for an opinion 
as to the legality of the Navy's expenditures. Should you'have 
questions or desire additional information, please call either 
Mr. James G. Mitchell, Assistant Director, or Mr. Walter Sienkiewich, 
Audit Manager. Both can be reached on IDS Code 183-7661. 
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Statement of facts 

We found the Navy has obligated and disbursed funds for Project 
Sanguine in excess of: the $8,3 million specified in the Committee of 
Conference report as approved for fiscal year 1974. As of May 31, 1974, 
$11.752 million has been expended on the Project during fiscal year 1974. 

Navy records indicate that as of July 1, 1973, the Navy programmed 
$16.6 million [or rroject Sanguine, deferred $1.3 million pending mile­
stone completions during first half of fiscal year 1974, and approved 
for obligation $15.375 million. 

The contracts awarded for Project Sanguine work were largely 
multi-year or encompassed a period covering two or more fiscal years, 
We noted the Navy entered into three concept validation contracts on 
April 27, 1973, totalling $8,999,700, with $8,441,000 of this amount 
scheduled to be paid out of fiscal year 1974 appropriated funds. The 
contracts were to be completed on March 23, 1974. Also, we noted about 
$1.8 million in fiscal year 1974 funds were required to cover contract 
work initiated in prior years and carried aver into fiscal year 1974. 

Our review of the congressional hearings indicated that the first 
objection to the Sanguine Project was made during the House Appropriation 
hearings on September 24, 1973. A staff assistant to the Subcommittee of 
the House Committee on Appropriations expressed the view that there were 
other communication systems with submarines that can be used as an 
alternative and if Project Sanguine is a controversial system, it need 
not be pursued. He said,·it would be a redundancy and not a primary 
system, 

At the time the House Appropriations Committee recommended the . 
deletion of Project Sanguine (November 26, 1973), the Office of 
Naval Research records showed that as of September 30, 1973, the Navy 
had obligated $12,976,000 for Project Sanguine. 

We noted that subsequent to the House Appropriation Committee's 
recommendation to delete the project and prior to the enactment of the 
appropriation act, the Navy initiated action to reduce the amount of 
the project. On December 21, 1973, the Sanguine Project Manager began 
contacting all contractors and individuals involved in the expenditure of 
funds and requested the estimated expenditures as of December 31, 1973, 
and termination costs, if any, should the project be cancelled at that 
time. On January 17, 1974, the Project Manager summarized the replies 
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received which indicated that cost incurred would have amounted to 
$9,059,000 and termination costs would have amounted to $1,522,000 
for a total of $10,581,000. We also noted that practically all. 
termination cosl:1; would have resulted from the termination of the 
concept valida~ion contracts. 

The Navy sto.rled de obligating funds in January 1974; by March 8th 
it had reduced its obligations by $1,875,000 which resulted in a total 
obligation of $12,707,000. The Navy, at this time, was of the view 
there was need for $12.8 million to carry out the project obligations. 

We were informed that·based on the results of the responses made 
to the Project Manager's December 21, 1973 request, the Navy on April 15, 
1974, reduced the amount of funds for the project to $11. 752 million. 

Navy officials infonned us that the additional funds needed for 
Project Sanguine were obtained from other programs within the Navy. 
The exact source of the funds, however, would require a detailed 
analysis of all the Navy reprogramming actions during the fiscal year. 

We found that on January 11, 1974, reprogramming actions for 
certain projects were approved. Among them, the Navigation Satellite 
program was redLtced by $3.4 million and the Submarine Tactical Warfare 
System (Advanced) program was reduced by $1.4 million. On January 17, 
1974, the Assistant Secretary of the Navy (Research and Development) 
requested the Comptroller of the Navy to approve the reprogramming of 
$4.5 million for Project Sanguine, citing the above programs as the 
sources for the funds The Deputy Secretary of Defense, in his reque·st 
of the Chairman, House Committee on Appropriations to approve the 
reprogramming of $4. 5 million, also cited these two ·programs as sources 
of funds. We were told by the Budget Officer, Office of Naval Research 
that the request for the $4.5 million reprogramming was not approved by 
the Comptroller of the Navy, however, the initial funds for Sanguine 
did come from these sources. The Budget Officer stated subsequent 
reprogramming actions by the Navy, however, restored the Navigation 
Sat el lite program funds by reducing other Naval project funds. 

A detailed chronology of events relative to fiscal year 1974 
appropriations and expenditures for Project Sanguine is contained in 
attachment IL 
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Views of the Depnrlments 
£f Defense and the Nayy 

Although the Navy had obligated and disbursed funds for Project 
Sanguine in excess of the $8.3 million specified in the report of the 
Committee of Conference, it does not consider itself to be in violation 
of the antideficiency statute. This posture is taken largely because 
prior to the approval of appropriated funds, and in the absence of 
any specific information from the Congress that reduction in this on­
going program was contemplated, the Navy found it necessary, under the 
incremental funding principles, to obligate funds in excess of the 
$8.3 million to fulfill its contractual obligations. 

The Assistant Secretary of Defense, in a "Memorandum for the Record11
, 

dated April 17, 1974, indicated the reasons why the Department of Defense 
considers that there has been no violation of the anti-deficiency statute, 
In this connection, he stated the following: 

"One of the objectives of the incremental funding principle which 
governs RDT&E budget requests is the timely obligation of funds 
on second and succeeding years of multi-year contracts. SANGUl~E 
is largely comprised of such contracts, In the absence of any 
specific information that Congressional reductions in this on­
going program were contemplated, OSD had released and the Navy 
had obligated by September, 1973, under Continuing Resolution 
Authority, about $13.0 million of $16.6 million requested for 
SANGUINE in FY 1974, Both Armed Services Committees had by then 
approved the FY 1974 requested funds for SANGUINE. 

"The House Appropriations Committee Report, dated November 26, 1973, 
recommended deletion of the entire $16.6 million requested and 
directed that SANGUINE be terminated. 00D appealed to the Senate 
Appropriation Committee pointing out that, among other things, at 
least $13 .0 mil lion in liabilities had al ready been created. The 
Senate Appropriations Committee approved the full amount requested 
for SANGU1NE. DOD thereupon appealed to the Committee of Conference 
again noting that at least $13 million in liabilities had already 
been created. The Conferees finally approved on December 19, 1973 
$8.3 million for continuation of the program (without explanation of 
how this amount was arrived at) with the provisos that the funds 
were available for work only at the Wisconsin Test Site, and that 
none of. the funds were to be applied to full scale development. 
There was no further amplification as to what kind of program was 
desired. 
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11 At that point: program termination was considered. However, funds 
already expended plus estimated termination costs would have amounted 
to nearly -'?11 mil lion and valuable contractual efforts, which had 
been undenm.y, would not be completed. Also, the conference report 
did indicale support for continuation of the program. The alternative 
selected was to scale the SANGUINE program down to a continuing but 
austere level and seek authority to reprogram funds to SANGUINE 
within the RDT&E, Navy appropriation. The latter course was chosen 
as being the.most advantageous to the Government and presumably in 
accordance with Congressional desires. A 11 continuing11 program 
at an $8.3 million level was not feasible. Accordingly, the Navy 
reduced the FY 1974 SANGUINE program to $12.8 million and a prior 
approval reprogramming request was sent to the Congressional Armed 
Services and Appropriations Committees. 

11 By letter dated March 28, 1974, the Chainnan of the House Appropriations 
Committee informed the DOD that the reprogramming request could not be 
considered. 

11 ln two separate administrative actions the SANGUINE program has 
since been reduced to a level of $11,752,000. This action suspends 
any further experimentation or development activity. It provides only 
for expenditures already incurred, for expenses associated with care­
taker personnel at the Wisconsin Test Facility to safeguard Government 
property and for termination costs incurred in contract cancellations. 

11A -i':-eview of this matter indicates no violation of RS 3679, the'a.nti­
deficiency" statute. There has been no obligation of funds in excess 
of Congressionally approved totals £or the 11 RDT&E, Navy" appropriation. 
Further, administrative subdivisions below the appropriation level have 
not been exceeded. The action of the House Appropriations Committee in 
not' processing the reprogramming request (DD 1415) has created the · 
necessity for the following procedures regarding the reporting of 
program status. The report DD Form 1416, Report of Programs, for 
the period ending June 30, 1974, will record the actual FY 1974 of 
$11,752,000 for the SANGUINE program. FY 1974. SANGUINE efforts will 
be limited to this total and will be financed within resources 
currently available in the RDT&E, N appropriation." 

On April 1, 1974, the Navy presented a justification for its exceeding 
the $8. 3 mil lion before the Research and Development Subcommittee of the 
Senate Committee on Armed Services. At that time, the Navy made the following 
statements: 
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HThe original FY 1974 Sanguine Fund request was for $16.7M. 
Of this amount 60% or approximately $10M was for the 
continuation of existing contracts awarded in FY 1973 or 
previous years. This was in accord with the Congressional 
incremental funding policy. By the time the $8.3M was 
appropriated in December 1973, it was est~mated that expenditures 
exceeded $9M and there would be additional termination charges 
in the amount of $1.SM. These termination charges would largely 
result from the termination of the three Concept Validation 
contracts that h~d three months to be comnleted. If the 
contracts were terminated, the Government would not receive 
the final results of the design effort undertaken in the previous 
eight months of contract effort. Therefore, it was considered 
more beneficial to the Government to complete the C.V. effort 
than to terminate it. It was determined that the completion of 
this effort and its subsequent evaluation in the 4th Quarter of 
FY 1974 would require an additional $4.SM in FY 74 funds for· a 
total of $12.SM. Immediate steps were taken in December 1973 
to deobligate $3.9M in funds and reduce the overall contractual 
support for the 4th Quarter of FY.1974 and delay the design and 
procurement of test and evaluation instrumentation. Concurrently·, 
with the above action funds in the amount of $4.SM were identified 
within existing Navy resources .and a r~quest for reprogramming 
was forwarded in February 1974. 11 

B-168482-0.M. Indorsement 

Director, LCD 

., Ret'h1h'\.Jd. The. Antideficiency Act,· 31 u.s.c'. § 6_65, prohibits 
expenditure·~ or obligations in .excess of appropriaticms or in advance 
of appropriationf unless "authorized by law." The act -further requires 
appropriations' t1 be apportioned over their period of availability so 
as to preclude 1;he necessity for deficiency or supplemental appro-

. priations, and prohibits expenditures or obligations in excess of such 
apportionment. Viol,~tions are to _be reported to the President. and to 
the Congress. · 

. As indicated in your submission, the Navy originally requested 
-$1°6,675,000 for Project Sanguine for fiscal year 1974. Due largely to 
~'ontroversy-/arisirig out of environmental concerns, the House Committee 

. o~Appropri?tions recommended deletion of the entire amount. Following 
a:ppeals by the Department of Defense (DOD), the Senate Committee on 
Appropriatibns restored the. full $16. 7 _million. In an apparent 
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compromise, the Conference Committee provided $8.3 million for 
Sanguine, under the.condition that the funds "are to be ava.il~ble for 
continuation of effort at the Wisconsin test facility, and none of the 
funds are to be applied to any full scale development effort$. 11 

H.R.. Rep. l>To. 741, 93d Cong-;:, 1st Sess. 24. (1973). The npl) Ajpl"o­
pdation Act for 1974, Public Law 93-238, 87 Stat,,_ 1026, l0$6j when 
finally enacted on January 2, 1974, provided ~s follows unq:f!r .. the 
heading 11Research, Development, Test,· and Evaluation fj.JYf:t!z!:T, 'Navyn __ 

"For expense$ n~essary for basic and applied :licien-
ti fic rese~xch, devel,opment, test, and evaluation, .in~ttid-
ing ma:i.ntenance, rehabilitation, lease; and operatio1'1 o;f'· 
facilities and equipment, as authorized by law; $2t65Vi80.5,000, 
to tem~in avaih.ble for obligation°until June 30, 1975:i · ... 
Pro_vidarl .furt:her, That no part of the appropriation con~ 
tained in t:his Ac.t shall be used for Full Scale Development 
of: Project Sangt1!ne. 0 

· 

The first question to be cm1$idered is the legal effect of the 
amoun.t. p:i;o:vide.d in the Conference Report in light of the $peeif:l.c 
language of the ~ppropriation act. While we have never ruhd on this 
precise quest$on, we have heid that budget e.stimates on particular 
line it:;enis afe not binding. Thus, in 17 Comp. Gen. 147,. 150 (1937), 
we said1 

) 

11The amounts of individual items in the estimates preeented 
to the Congress on the basis of which a lump sum appropda~ 
tion is enacted are not binding on administrative officers 
unless carried into the appropriation act itself. 11 

See also B-149163~ June 27, 1962. This is true even thotish the pas­
sage of a lump-sum approprh,tion, where there has been no coµg;r,easion.el 
d:Lsagteem.ent with the budget estimate on 'a particular 1:tne it$m; could 
be viewed as congressional approval ~Lthe estirnatC;? and an ;i.P,:d4cation 
of congressional desire that no more than the amount of the estimate be 
spent on; that J;:i;irticuiar item. ·. Although tlle. si tuat:lo:n h.ere ts somewhat 
diffenm,t in that· the recommendation of the Conference Committee 
cons ti ttft.es ~ af fb:mative · measure rather than mere acquiescence,. we 
do not belfe\ie that thh dia.tinG-t:i<:in can operate(:.so as to insert in a 
stl:ltute a limitation not impc;>secl by its terms. Thus,. it is our view 
tMt.. the ~ction of the Confe:ri;nce CQlll!Ilittee is.-n.ot legally blp:dine; 
unJess. carried into the. .. appropri~tion act. itself.. . The orily Hmitation 
in Public Law 93-238 with respect to Pioject Sangu.ine was the provi.so. 
that no pan of the .appropdatiott be used fo't full scale development~ 

Fisct:il yea1; 1974 expenditu:r;-es and obligat:!ottS prior to the enact­
ment of Public Law 93~Z38 took pl•ce under the autb.Qtlty of a jdint 
(continuing) resolutiot1, Public Law 93 ... 52; 87 Stat. 130, July l., 197.3 • 
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The resolution expired on September 30, 1973, but was extended by 
Public Law 93-118 to October 11, 19731 and by Public Law 93-124 to 
the sine die adjournment of the fi1;st session of the 93d.Congress. 
Section lOl{b) of Public Law 93-52 provided for the appropriation 
of--

Hsueh amounts a.s may be necessary for continuine; 
projects or activities (not otherwise provided for in this 
joint resolution) which were conducted in the fiscal ye&r 
1973 and are listed :t.n this subsection at a rate for· 
opetations not in excess of the current rate or the rate 
provided for in the budget estimatet whichever is lowet-1 
and under ·the more reEitdctive authority.;..., 

* * * 
"activities for which provision was made in the 
Department of Defense Appropriation Act, 
1973; * * *:' 

In B-152554, December 6, 1963, a c~se involving a similar resolu­
tion, we discussed the meaning of the phrase "rate for operations not 
in excess of the current rate" as follows~ 

11 tRate' has been def:1.ned as a price or amount stated 
or fixed on anything with relation to a standard, a fixed 
ratio, a settled proportion. City of Chicago v. Illinois 
Commerce Commission, 150 N.E. 2d 776, · The language · 
'current rate' a.s used in subsection lOl(b) might at first 
glance be viewed to mean the rate of operations for the 
corresponding month of fiscal year 1963, or as l/l2 of the 
appropriations for 1963, or the month of June 1963, or some 
other portion of the appropriations for 1963. The only 
standard, fixed ratio, or settled proportion provided for 
therein with which the 'cur+ent 1;a.te' :I.$ to be related i~ 
'the rate provided for in the budget estimate.* Since the 
budget esti.ma.te is for a :full fis<:.al yea.r it follows that 
the 'current rate' ~Y hiwe been intended to mean the rate 
of operatiqns which was carried on within the appropria-
tions for the entire fiscal year 1963. There is some legisla­
tive history of the instari.t joint 1;esolution to support · 
this. view. 'l'heref9re while obligations incu:i:~ed by an agency 
during any particular month ma.y exceed the June 1963 obliga,. .... 
tion$, l/12 of obligations incurred for fi$cal y~l;' J963t 
or obligations incurred during some other portion of. :ffaeal 
year 196,3, it does not necessarily follow that there has been 
a violation of subsection lOl(b). VadatiQns in the mont,hlY 
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or quarterly obligations are recognized in the apportion­
ment procedure$ authorized by the an.ticleficiency act, 
sei:;tion 3679, Revised Statutes, as am.ended, 31 U.S.c. 
665. Any mathematical fonnula not recognizing such 
v.ad~t;iom, in the rmmy complex go\tetnmental pt'ogrami; 
wottl.d not $eein pra<;.tic1-l:>le. While the leg:lsl~Uve in .. 
tent of· th~ tenn I C.Ut"tent rate' is not cle~r. we are · 
:tncJined to the viw that the requirements of su:b .. 
section lOl(b) ~ve b~~n·~t where~ ~geney c~n e$t.\ib· · 
lieh that it is operating unde"t a :flexible plan tlu!t .• .... · 
wulii enable eo11tinuation of activit:.Les thti:)ughQut the· 
fi1cial year 1964 within the level of the appropriation~ ·. · 
av~:tl~ble during the pre.ceding Hscd year or as pre,-.. 
vtde.d in the budget e~timate, whichever :ts lower. The 
gti:i<;i~ £or agericies restritted to the current tate . 
generall}' sllQuld be the pattern Qf obHgatiot:1:s incurred 
during \ll:ie. fiscal year 1963. Once the. app:roprlation . .· 
a;ct Mf:J:'.b¢en enacted, expenditures must. be c.harged to · 
the:•i?tilj,cable appropriation, ~s required by section iOi 
of. l?u'il4, t. 88-55. u · 

The 11rf;:lte fo'l; operationsu Hmitation. discussE:;d 4bove; 11,Qw-ever, 
applies only . to ''projects or activities * *. * wh!ch we'lze ~otiduct.ed in the 
fis¢al y~r 1973 and are listed in" section tot(b). Thus the limit of 
lfovy I s obligl;ltio:n authortty under Public iaw 93 ... 52 ch:1pep.dis, tipon whet.he;1; 
Sanguina ts a "project or act.tvityt• for purposes of seedori JQt(b). The 
1anguag¢ of sectiQn lOl(l>) hi!.$ remained essentiaUy unch~g¢d;ln dm.ttar 
resolutions yeJ1.r after yearf The tenn 11ptojects or act1v:i.tj_esi' ts rwt 
~efined. b~ th:!$ ot prior te$oltJ.Uon$, and we are not aw(ilre ofi anything 
in the tegiai~ti.ve historie$ of ~ucb tesoiudons itu.1:iAA1;:$ng, J-i,.y ¢.on• 
gtessionil tntent as to it$ meaning~ ~t first glance, it migi)t ·~~ 
logic~L ,to co~strue the. term •1projects ot activ:ltJ.eit• $S. µ$~f :b1 the 
contim.H.tig J;esol'!.ltiot1 to me~n .th.e. '1pl;'()grams .. by ~c.ti'vitte~11 :a($$t put , 
in the buqgef: , But thiij :woulci'teqqiie a tre,i:nep.dous at1t0Qn.t. of.:bot>lt..j 
keeping ~n~ .. '1>10tjld, •pe: <;!<>.'ritrary );;Q the. ~e:ty ,pthtp◊S~ of', St,!'b~ect~qn (~) of 

)sec Hon, 3679;. Rev'i'se~ s4:tut;~s, $1 tr. s~a~ q65(g) as ~dd¢4'.by .Public 
Law 863,'tip:p~.ov~d ~ug1.uiit 1~ 1956; 70. Stat~ 78_?< . , .. :. : 

In ~~y ~vent',. ,'tte_.see llQ. ba~i,$ '~teV¢r tei :Gon'sttu,it!g \b~ tetra . ..·· 
11pt'Ojec.ts,,or.,,act~V':iJi,ea0, as)1pply:tng. to U.ne it~nis ilp.de,t',tji,e riact::i.viHe~" 
set out· ;if thei b~dgeh. . .,$ingl?: Proj ept. Sangui.ne ~-~ fl· 11,rie Jt~ under tlle 
budget a,:t:.t;:tv,itY .. .,Mi's.$lles t:tn.4 retated eq1,1i,ptn~l'tt{'. f<:>t w4:t.ch· $9151920~000 
w,a$ reqtiest~d fQr,t9J4; ·.an4 .for which $76-0,:.lii.,.OPO:had beeit:'p+crvi4ed for 
197 3, v~ ¢El!ltl~t;; cop.cl.utfu that ;he ¢hHg,itiQrt of appiox~te,lY . 
$14,00.(),000 fi,; this· proj_ect. uiider. th.a continuing· resoiutiot1 constit;ute4 
a viol~t:~Qij;btili:¢of. · · · · · · · ·· 
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The: nej(.t area to be considered is the Navy1 s attempt to obtl;lin 
additional funds for Sanguine by reprogramming. Rep'l:'o~rawming is a 
nonstatutory arrangement based on agreement bebree11 the individual 
agency and the congressionat commi ttee.s. DOD reprogramming policies 
.and procedures are contained in OOD Directive 7250.5 and POD 
Inst1;tiction 7250.10. By letter of February 28, 1974, OOD requested 
approval from the House Committee on Appro:priations £01: the repro ... 
gramming of $4. 5 million within the RDT&E appropriation to enable 
compietion of concept validation contracts initiated in fiscal year 
197~. The Committee refused to consider the request by letter dated 
March 2:8 1 1974, basing its refusal on sEtction 745 of Public Law· 93~2~8, 
which provides that~-

uNo part of the funds in this A.ct shall be available 
to prepare or present a reque-st to the Committees on 
Appl."opriations for the reprograming of fundsi unless .for:·. 
higher priority items, based on· unforeseen militacy 
requi-rements, than those for which originally appropriated 
and in no case where the :Ltem for which reprograming is 
requested has been denied by the Congres.s. 11 

This language was contained in the bill that was reported by the 
House Col"(lillittee on Appropriations and read lite~lly would appear to 
prohi.bit requests for repwg1:amming---asa1lllling the item met the higher 
p'riority criter;i.on--only in those irn;;tances whe:re the i'item0

- ... as 
distinguished- .from "funds''--for which reprogr.ettnming was reques-.t.ed hAd 
been denied by the Congl."ess. However, the legislative history of 
section 745_ indicates that it wa.s intended by the erutctment of aec­
tion 745 to preclude reprogramming requests by DOD for restoration of 
funds which had been specifically deleteg. i-11 the legislative .process. 
The House Appropriations Committee felt that to concur, tht-ough the 
reprogramming process, in the restoration of funds which have been 
specifically deleted in the legisljtive proce$s would place congres­
sional cornmi tt.ees in the position of undoing the work of the Congress. 
See page 16, House Report No. 93-66i on the bill which became Public 
Law 93-2.38. 

Aa indicated abovet DOD requestec:l $16,675,000 for l?roject Sanguine 
for fiscal year 1974, the Uouse Appropriations Corrmittee deleted the 
entire amount, the Senate Appropriations Committee restored the entire 
atnot.mt:. (approximately $16.6 ]IIillion), and the Conference Connnittee pl'o'" 
vided $8. 3 million for the projectJ subject to certain conditions. 
Thus, approximately $8.3 million of the funds ($16. 6 million) requested 
by DO)) for Project 81:Jnguine were spec:.ifically delete.din the legis-la.t:ive 
process. 

The Chainnan of the House Appropriations Committee, in the above-. 
cited letter denyi,ng OOD' s reprogramming t'equest for additional funds 
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for Project Sanguine, set forth therein as a reason the fact that the 
funds requested would restore an amount specifically delet.ed by the 
Congress in action on DOP' s fiscal year 1974 appropriation ~p.d thus 
that the pJ:esentation of the request was prohibited by sectiqn 745 as 
an item for i,;mich funds had be~n denied by the_ Co!lITT"es,s. · Mol:'eClveT, 
we also have serious ·doubts that the appropriatfon is clvaitable--for 
co-sts of the reprogrl\Rllling request--for the reason that, on the f:a.cts 
before us, we cannot pe:rceive of Project Sanguine being propirly . 
characterized as a high priority item, ltlbase:d on unf:orese~n rnilitary 
requi:teraents. 1

·
1 In this regard the reprogramming req~est .i:lppea:rs to 

have been for monies to fund existing contractt,1al obligatj_on~.• 

we>n.bte .:ff'rom your memorandum that the Navy may haye tak~ri .the 
reprogrMJlllihg action first, and tl:len submitted the. :requel:lt tor. approvl;\l. 
While we express no view as to whether the prior approval ()J it.he House 
and Senate Committees on Appropriations wa1;1 requited-~by comm:i.ttee 
instructions-..;in the present situatidn and µnder the. DOD directives 
cited above, the Navy apl}a:rently believed that $uch prior 'approval was 
required. See Hearings on s. 3000 B(;!fore the SeM.te Committee· on · 
A:rmed Services, 93d Cong., 2d Sess., pt. 6, at 3113 (1974). While 
Navy may thus have 1.tiot~ted the llOD dbect:i.ves and may have failed to 
fulfill its agreement wlth the pertinent congressional cofllffiittees, we 
are unable to conclude that its reprogramming action was unlawful.. The 
House Committee on ApJ?ropriations recognized this in its cc;,mments on 
section 745: · · 

"In ;,; s.trictly legal · $euse,. the Depaxtment ,of Defense 
could utilize the funds appropl:'iated for whatever programs 
were included under, the iniHvidual appropriation accounts, 
but the relationship with the Congress demands that the 
detailed justifications which are pr~sented in supr,ort of 
budget requests be. f'ollpwed, T.o do. ot:herwise would cause 
Congre$$ to lose confidence in the requests made and 
probably result in reduced appropti/!.tions ot line item 
appropd.at;ion bills." H.R. Rep. No. ·9.'.!-662, p. 16 (1974). 

for the rea.aons discussed herein, while the Navy may Mv1; failed 
to follow the directive ot the Confet'ence C.ommittee report, we are 
unable to conclude tbllt it viol~ted the tet;'!Ils of the Contin.uing 
Resolution. so .aa to give 'tise to an An.tideficiency Act violation. On 
the other ililnd, since t:he expenditute of fun~s to prepare and present 
the reprogi.amming reqµe$.t W4S :in violAtion of section 745,.. the:te would 
bE! a technicai v:iol(!t:i.on: 0£ th$ /\ntide.flic:tency Act .. Howevet"r the only 
action tt¢t coul4 be tl),ken would be to ~ttempt recovery of the amount 
imptoperly ~pe..'11.ded. Thus; recovecy would be limited to th~ cost of 
developing, typing, and ,presenting the reprogtaroming :request, assuming 
sucb co$ts were determinable. 

Attachments 

P$Ul G~ Dernbling 
General Counsel 

- 11 .., 



AUG 151974 

DIGEST 

Where appropriation act contained lump~sum Research & Development 

appropriation, obligation of funds by Navy for Project Sanguine in 

excess of amount specified in Conference Report for such project 

does not violate A:ntideficiency Act, si~e amount specified in 

Conference Report is not legally binding unless carried into 

appropriation a.ct itself. 



/ 

B-168482-0.M. 

AUG 151974 

DIGEST 

Under continuing resolution appropriating funds for ap:i:ojects or 

activities" con.ducted i11 fiscal year 19?3 .at urate for operations 

not in e.."£cess of cut"r¢nt rate, 11 obligation by Navy £or budget line item 

in exeess of FY 1973 e::q>enditu-re for that budget line item. d!d not 

violate Continuing Re.solution or Antidafic.iency Act, since GAO does not 

interpret •tpl:'oject or activity" to mean individual budget U.ne item. 



!-168482-0~M. AUG 151974 

DIGEST 

Where reprogramming request was made in apparent violation of 

appropriation restriction,_amounts expended for such request would 

be a technical violation &f antideficiency Act for which recovery 

could be made if costs were 8..$Certainable~ 



B-168482-0.M. AUG 15197-4 

DIGEST 

Violation of DOD :reprogramniri.g directive. by Navy failing to get priot' 

approval of Approp~iaLiotts Committees to reprogram funds among 

budget line items does not of it1;1elf violate Antideficiency Act. 


