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Anthony C. Motta - Forfeiture of accrued annual
DIGEST: and sick leave

Former e=.loyee of Department of the Air Force would
not be entitled to paymnt of sick and annual leave
accrued as of effective retirement date since there
is no statutory authority for paying an employee for
accrued sick leave. ieither would he be entitled
to reimburse:s-nt of acerued annual leave under
Pub. L. 93-~l~, since ezoloying agency authorized
by regulations to make determination of error finds
no error to have been ;a;7e as contezmplated by
5 U.S.C. 6304 ats aended.

This decision involves the reconsideration of a disallowance of &
claim. by ';r. Anthony CI. 1.<.otta, for:erly erloyed by ttie Departmant of
the Air rorce, intrick Air Force 2se, Florida, for pa-zIent for `15
hours of sick leave and 39 hov.ra of annual leave forfeited at thn time
of his optional retirement on April 30, 163,

The record shoes Mr. Motta voluntarily retired under the provisions
of MrSC Pro4 ect 55-(0, after examination by a Patrick Air Force Bee
hospital physician who pronounced him fit for duty. 'ollowing his
separastion, Kr. >:otta submitted an applieation for disability retire-
ment to the Urited States Civil Service Conmiasion, wtich was approved,
and his disability annuity conmenced retroactively on I-lay 1, 1963.

ir. !*otta argned that ap-proval of his disability retiremient by the
Civil Service Comn!lission conatituted proof that the determination of
the Patrick Air Force PAse ohysician was erroneous. lie claimed he was
therefore entitled to payment for 615 hours of accrued sick leave and
the 39 hours of acerued annual leave which exceeded the ma imum lump
sum leave payment all.ovable upon retireuent. Our 'Transportation and
Clairns Pivision settlerent of A`wnst 22, 169, disallo'red payvent of
such claim, and Co:oLtroller General decision, B-167:i73, Cctober 11K9,
sustained the eettlerent. We found no statutory authority for reim-
bursing an employee for eick leave not granted prior to his separation
from service and no authority for restoring an ermployee to the rolls
of the former emloying a-qency for the sole purpose of granting such
leave, in the absence of a bona fide error or a violation of a valid
regulation in effecting the areparation.
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t1r. Mottas request for reconideration is based on enactment of
Public Law 93-181. Since Mr. Notta is not entitled to payment of accrued
sick leave to his credit at the tim of his retirement on May 1, 168,
it would appear that section 5 of Public Law 93-181, approved December 149
1973, amending 5 U.S.C. 6304, would be applicable only to his claim for
accrued annual leave. Section 5 provides as follows:

"Sec. 5. With respect to a former employee (except a
former emnloyee under sect:Lon 6 of this Act) who is not on
the rolls on the date of enactment of this Act, annual
leave which accrued after June 33, 1960, but, because of
acMinistrative error, mras lost by operation of section 63(04
of title 5, United States Code, is subject to credit and
liquidation by lump-sum payment only if a claim therefor is
filed within three years immediately folloring the date of
enactment of this Act, with the agency by which he was
employed when the luznp-sum paynt provisions of section
5551 of title 5, United States Code, last became applicable
to him. Payment shall be by that agency at the salary rate
in effect on the date the lump-sum payment provisions
became applicable."

The section cited above provides continuing authority to provide
payment to former employees wrho forfeited annual leave because of an
administrative error when the error is not discovered until after
separation. Pegulations and instructions irplcmenting the above stat-
ute appear in an attachr-ent to Federal Personnel il'anual Letter No. 630-22,
January 11, 1974, issued by the Civil Service Comwission.

Under the implemcnting regulations and instructions found in Federal
Personnel Manual Letter lo. 63)-22, January 11, 1974, the determination
of whether an abministrative error has occurred, Justifying compensation
for leave lost thro uh such error is primarily within the discretion of
the agency involved. Mle Department of the Air Force has determined that
the forfeiture of annual leave was not caused by an administrative error.
The only issue between hr. I.otta and his agency was whether his retire-
ment was voluntary or caused by a disability, but there is nothing in the
record to indicate that but for the alleged administrative error, he
would not have retired at all but would have remained on the rolls to use
his leave. Regardless of the nature of his retirement, Mr. Iotta is not
entitled to exceed his leave ceiling. Therefore, we have no basis to
find that the agency's determination was clearly erroneous on the record.
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In view of the above the disallowance of Mr. Mottas claim is
asta~ined.

Coaptroller General
of the United States
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