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Thonas ), Cittings, Jr,, Esq.
Suite 425, Shoreham RBuilding
800 Vifteenth Street, N, W,
Jashington, D, C, 20005

Dear Mr, Gittinpa: .

This yefers to your letters of July 13, 1972, and Jponuary 11, 1973,
naking additional claims on behalf of Ur..Garnatt E. Love, Jr,, for
overtine conpensation for travelJperforméd’outside of his regular
scheduled duty hours as an employee of tli: Civil Acronautics Doard and
the Rational Transportation Safety Board,

Mr, Lowe presently has pending in the United States Court of Claims
a suit for the recovery of overtime compennation for the period May
1960 to May 19066 as an employce of the Civil Acronautics Doard,
Garnett I, Jowa, Jr, v, United States, C, Cla, Ho, 302-69, You pre=-
viously advised us that a motion te diaaias this suit vps delivered to
the Pepartnentof Justice on Juno 29, 1971, to be held iu escrow vending
the iassuance of a satisfactory settlement by our Offico pursuant to the
holding in the Commissioner's decision in the case of Gripzs v, United
States, dated Bovewnher 24, 1267, C, Cls, No, 3306-05, Also, that notions
to dignisp all of the clanimg (except Leon B, Cuddeback) involved in the
piiilay case of Abhott et al, v, United States, C, Cls, No, 317-71 vere
filed wich the Departnent of Justice to be held pending settlement of
such claims by the Nepartment of Transportetion or our Office. As to
the Love case a Cevtificate of Scttlement was issued on Mareh 24, 1972,

by our Yransportation and Claims Division (Gencral Clairs) and transnitted
to the Neticenal Yrensportation Safety Loard, Repartuent of Transportation,

‘for payrent, The Certificate -of Settlemont, iesued consistent with the
Crigps case, van veturnced to our Office hy letter of July 21, 1972, from
the National Transportation Safcty. Board, with the notation that you, as
coune2l) for !¢, lowi, advised the Hational Transportation Safety Foard
not. to accomplish paynent because Mr. Lowae intends to litigate certain
portions of his eclaim that have been disnllowed, The other claims in-
volved in the Abbott case had been tranemitted to the Department of
Trangportation by our Office for scttlement,

Py lettex of July 13, 1972, you nubnitted an additionanl elaim on be-
half of lir, Love for 215 hiours of ovoertime perfovmed by him dn o travel

Ua ....&..) ab’) 4..'..4'\.1'\) O'I

BEST DOCUMENT AVAILABLE  t2 Comp, G

L5=-30 [0 /937

-

]



B“lﬁ?ltﬁ() -
5-172733 , .

status aboard commercilal carriers predicated upon 28 Cowp, Cen, 183
(1948) which authorized the inclusion of travel time for purposes of

., overtinme pay incident to work required under .emergent conditions per-
forned by rail safety investigators employed by the Interstate Cormerce
Comaiseion, Sinilar.additional elains were submitted in 1972 for each
claimant (party) involved in the Abbott case,

By your lettes of January 11, 1973, you requested a decipion '
covering the compensability of tho trave) tipe performed by the plaintiff
and other air enfcty inwvestigators, c¢utuide of thely repular vorkveek,
Yeu gubmdt that since an cianipation of the record in the Griges case
establishes that neither party brought the holding im 28 Coup, Gen, 183
_ to the Comnissioner's attention, such holding chould be extended to

lr. Love and to other alr safety inspectors s0 as to pemmit payrent of
overtine compensation for commereinl flights, You say that aiy safety
inspectors ara requived to proceed to the ocene of an aceident at nny
hour ef the day or night on any day of tha yecar, In some instances the
air safety inapectors have piloted private, rented,or agency owned air-
craft to the sccpne of an aceident, You consider this type of travel to
be fnscparable from work perforsizd and as such cowpensable ns overtime, .
In the alternative, you subpit that time spent in piloting privately
owned, rented, or agency owned aircraft to and from the scene of an
accident outside of repularly scheduled wore hours constituted an
"arduoua mode of tranaportation" and o3 suc'. .compensable s overtime,

In 28 Cormp, Gen, 183 (1948) 1t vaos held quoting from the pyllabus
thats :

Tine censuned Ly safety, naignal, and lcc wotive inspectors

of the Interstate Commerce Conaission, outeide of theiy

roguler dedly or veoekly tours of cuty,; or on holidays, in
. travelding Lo end Dreo tha seene of train or Jocosotive acel-
dente by vegularly scheduled treins, in dey coaches, or
redlroad buniness cars, or on freight work or special trains,
or in privately owned ‘automebiler, narr be regavded as vork
and al) such tinme in axceos of 40 houra Lu any one workueok
is compennable st overtine rates purguant to section 201 of
the Federnl Erployces Pay Act of 1945,

That decision wae predicated on the pround that the travel wns insepa- .
rable from work undar the marticular facts there considered,

" 2" BEST DOCUMENT AVAILABLE

4



B~167406 .
B-172733 " LV

In response to a submission from the Secretary of the Army as to
the effect of 28 Comp, Gen, 183 upon the general yule that additbnpal
, compensation was not payable "solely because of offieinl travel outside
the basic workweek," we stated in 28 Comp, Gen, 547 (1949) that no
rigid rule pay be fixod or stated for deteruining in all cases when
travel time outside on omployse'o 40-hour tour of duty is compeneable at
- overtime ratee, It vas further stated that in those cases where the
payrment of overtime compensation for travel time has been authorized by
decisions of this 0ffice, the circumnstances and conditions of the travel
were so unusual as to varrant a conclusion that puch travel was inseparable
from "work" or "employment" within the neaning of the applicable overtime
otatutes, It was pointed out that sincethe facts of a particular case
" may vary considersbLly, no specific answer could be given to what is the
~.basls of distinction to be used to determine whether travel tina outeide
the employee's tour of duty is coapensable,

The declsion in 28 Comp, Gen, 183 han been eited in numerous deci-
sions as standing for the proposition that where the travel 1s indistin-
. guishable from work, it way be counted for ovevtime pay purposes, It
has never been considered hiowever as stending for the proposition that
travel under cnmergency conditions alone is ecompensable tiue for overtime
pay purposes, nor to be congldered as you suggest applicable to cases
other than thc one theraia epecifically cousddored, &eo 28 Comp,
Gen, 547, suvnra, CE£, 41 Comp, Gen, 82, B85 (1%51),

In the Gripns case the plaintiff, an air safety investigator of the
Civil Acronautics board, was cuthorized overtine coapensation only for
the overtime woy'c performed at on~site accidenr investipations and
vhile traveling n commercial airlinec occupying the "jump-scat' in the
alrceraft cockpit, The Commiesioner in his report on the Griges case,
found innofcy an travel tirme was concerned vhere travel vas by comner-
il advliing, or by other meens ellecadly under arducus conditiens, cs
follows: .

Cleim for Overtine for Travel

The third, and srmallest. catepory ol plaintiff's
claim concerns time he spent traveling in after-duty hours
on commercinl airline £lights to and fron the sites of
accidents he was ossigned to investigate, In the nver- .
whelning najority of such instances, plaintiff flew &s a
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commercinl pamsenger, purchasing a ticket with a Governuent
Transpovtation Request, While plaintiff wvas traveling in
this status, he was not required to perforn any work, ond
ha traveled as weuld any passenfiey on a coawerpial flight,
It is evident that travel of this type was an inecidence
of the performance of duty and dogs not constitute overtiwe
vwork under section 205(b) of the Federal TNoployees Pay Ack
Anendrents of 1954, (5 U,5,C, § 912b (1964)) which provides
that "time spent in a travel status away from the official-
duty atation of any officer or employce ghall be copsidered
as hours of amploymant only when (1) within the days &nd
hours of such officer's or employea‘s vregularly scheduled
adninistrative worhkweek, or (2) vhen the travel iavelves the
I perfornance of work vhile traveling or is carried out under
arduous conditions,”" Lip., Puvich v, United States, oupro,
177 Ct, Cl, at 148-49, 366 F,2d ot 990; Lyrnes v. United
States, supra, 163 Ct, Cl, =t 177, 324 V¥, vod at 9707 Li; Lipes v,
United States, 152 Ct, Cl, 545, 267 ¥,2d 593 (1961), Plcin-
tifi claims further that GPPIOLiHBLOIY 10 per cent of his
travel conaisted of travel under arduovs conditiona, This
iten must be vejected, howvever, for therc is no probative
evidence in the vecord fyron vhich a deternination or ovon a
reasonable estimate nay be nade as to how wueh, 1f any,
thips claimed percentapge vas actually wacer elduous
" conditions, :

The last aspect of plaintiff’s claim for travel ariscs
fron the circumstances (1) that vhenever all the passenger
geats on a particular flight vere filled, plaintiff and the
othey investipators were authorized fo ride in the jump-scat
located dn the cockplit of the plane by £iling a Ferm 160
("Requeat for Access to Adversft or Yree Trzananortation'),
and (2) that in every case vhere the investigator traveled
on this basis using a Yorm 160, he was raquired to ohscrve
the opearations of the aiverafe and, upon his vreturn to the
office, to make a veport on any uusafe conditions or pro-
cedures, or any safety violations he nay have observed,
Against this background, it is clear that such Jjurp-seat
travel by plaintiff involved the “performanse of work! under
sectlon 205(b) of the Pay Act, as arended, and that over-
t.imo 'under thosa conditions is compensable, The record
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' Sincurzly Youra,

' faul G, Dorbling
l'

For ty, c;:.-apt:rollcr General
of the United Stategn
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