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Js-167486 April 16, 1973
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Thomas 1U. Cittinnrs, Jr., Esq*
Suite 425, Shorehnm Building
800 l'ifteenth Street,' 11. 11.
Washington, D. C. 20005

Dear lHr. Gittinga:

This refers to your letters of July 13, 1972, and January 11, 1973,
nnking additional clnirs on behalf of ?4r,.Garnatt E, Lmwe, Jr., for

CCI4;¾ j, overtime conpensantion for travelvprfornMdloutside of his regular
scheduled duty hours as an employee of t). Civil Aeronautics Board and
the National Transportation safety board,

Hr. Lowe presently hns pending in the United States Court of Claimhs
a suit for the recovery of overtime componoation for the. period Hay
1960 to Uny 1966 an an employee of the Civil Aeronautics Board,
Oarnntt f, Lown, Jr, v. Unitedr States, C, Clot Ho, 302-69. You proF
viously advised us that a motion to dioaisn thin suit wnrs delivered to
the Pepartnewtof Justice on Juno 29, 1971, to be hold iu escrowr ponding
the issuance of a satisfactory nettlenent by our Officc pursuant to the
hold'ng in the CoTndosioner'c decision in the ease of Grtdgo v, United
Statch, dated INovei;Jior 24, 1967, C, Cla, Not 336-65, Also, that notions
to disulan all of the claims (eaxcept Loon Dl, Ouddeback) involved iin the
niiailar ease of- Abbott et nl, v, United States, C, CMn. Vo, 317-';1 vra
filed nvith the Dopartment of Justice to be hbld pending settlemnt of
such clairw by the Pcpartrmnt of Transportction or our Office. As to
the Lowe caue a Certificato of Settlement was issued on iarch 24, 1972,
by our Wrnncsportation and Claims Pivision (General Clais) and traunnitted
lvo the Untional ¶ransportation Safety Fjoard, PJpart~cmnt of Transportation,
:for .payrent. 'frte Ccrtifica;te of Sott%1-r42:!tj istiw-d conzisntcnt with tihe
Grigr~s case, wan returned to our Office by letter of July 21, 1972, from
the lNtional Transportation Snfety. board, wsith the notntion that you, as
counsel for )'r. Lowe, advisocd the ;National Transportntion Safety Foard
not; to nccowplish pr.ynent because Mr. Lown intends to litigfate certain
portions of his clnin that have beau disrilowod. The other claims in-
volved iii the Abbott case had bcon tranesmittud to the Department of
Transportation lby our Office for sattlenenu,

Dy letter of July 13, 1972, you nubriitted an ndditionaJ claim on be-
half of 11r. Lore for 215 hours of vcotrtino perioreac'd by him in al travel
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atvtus aboard cororcial carriers predicated tupou 20 Cowp, Cen, 103
(19418) tihich authorized the incluiion of travel tinae for purposes of
overtimae pay incident to work required tunder aonrj;cut conditions per-
formed by rail vafety inveEtigatoru employed by the Interstate Coramierce
Coumisaion, Simailar .additional claims were submatted in 1972 for caci
claimant (party) involved in the Abbott cane,

)y your lattoe of January 1]., 1973# you rcqucated a decinion
covering the conpensabilIty of tha travel tkle performed by thn plaintiff
and other air nofety invcstigatorn, cOutuide of their regular warntweeeR,
Ycu nubrnit that since an c±;anination of the record in the Crtgas coae
astablinhes that neither pnrty brouaht t)e holding in 2$ Comp, Ger, 183

* to the Conursnionorl' attention, such holding ohould be axtendc~d to
fir. Lowe and to other air safety inspectorn so as to permit paymant of
overtime compensation for commercial flights, You say that air safety
inspeators are required to proceed to the scene of an accident at nny
hour of thc day or niuht on any day of t~hcU year, In some instances the
air safety innpectorn have piloted private, rentedlor agency owned air-
craft to the scene of an occidentS You consider this type of travel to
bc imcparable from work; purforraed nwd no such conpensablle nao overtime.
In the nlLeruative, you subnit that time spent in piloting privately
osnced, rented, or ngoncy owned aircraft to ,and froma the scene of an
accident outside of regularly ochcdulcd wnc.r' hours constituted an
"arduous rnode of trannportation" and v9 suc'. .compensable its overtime.

In 28 Corp. Cen, 103 (1948) it rna held quoting from the tiyllabua
thatJ

Tirm consured lby safety, nignal, and Icc luotive inspectors
of thu Interatato Corigrco Corinsion, outeide of thoir
regular dai)y or i'cukly tours of duty, or on holidays, in
trcivrliln:; to rind frc;;i th'a nctne n&` train or 3oca:xtivc tcci-
dcvntc by regutlarly vcheditled trains, in dcy coaches, or
railroad buninecs cars, or on frciht work or spccial trains,
or in privately owned rautomaobiles, ma,: he regnrded as work.
and all ouch tine in excreon of /40 houra tn any one %yorkawek
in coopenuable rt ovcrtiria rates purcuant to section 201 of
the Federal Employees Pay Act of 1945.

That decinion aoe predicated on the ground that the travel ino inscpa-
rable fron vorl; under the particular facts there considered.
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Iii responso to a submission from the Secretary of the Army nB to
the effect oa 28 Comp, Geu, 103 upon the general rule that additbnal

*,compensntion wos not rapyable "solely because of official travel outside
. the boaic worifweclt," we stated in 28 Comp, Gen, 547 (1949) that no

rigid rule may be fihed or etnted for dotermnding in all cases when
travel tike outside aii omployoe'o 40-hour tour of duty is conpeneable at
overtime rates, It was further 8tated that in those caves where the
payrmont of overtine coipc1iontion for travel tine has beon authorized by
decisions of this Office, the circumustances and conditions of the travel
were so unusual as to 1varrant a conclusion that ouch travel was inr.eparable
frow "worl;" or "oonployTant" within the meaning of the applicable ovecrtite
statutes, It Was pointed out that sincetihe facts of a particular case
may vary considerably, no specific answer could be given to what is the
baois of distirction to he used to determine whather travel tire outside
the employce's tour of duty in compenuable.

The decision in 20 Comp, Gcn, 183 han beeui cited in nutwerous deci-
siona no standing for the proposition that where the travel iu indistin-
guinhaule from worl;, it may le counted for ovevtine pay purposes. It
has never beon considered however no standing for the proposition that
travel under emergency conditions alone is cowponsable tiuc for overtime
pay purposes, nor to be conaidered ns you sufgjest applicablo to cases
othcer than 4;h one therein pecifically co;wls-nred, Sco 28 Comp,
Gcn. 547, nuori, Cf. 41 Comp, Gen, 82, &5 (S91).

Xn the !pgat case the plaintiff, an air nafoty investigator of the
Civil Acronauticr )3oard, was authorizoO overtiie compcnnntion only for
the overtirn woYc perfor:ed at on-vite accidenr investioations nnd
iihiJo tvaveling tn cor.norcial airlines occupyin3j the "jump-ncat" in the
nircraft cocl:pit. The Co-;insioner in his report on the Or94s case,
found innofar an tranvhl tire was concerned xihere trrvl vas by cormrnr-
Li.-1 nirliaw, or by oth;r r.ean3s arlcyadiy w'r &rduouz coc;ditions, cs
follows;

Claim for Overtino for Trnvcl

The third, and srallest, entcaoor oS plnintiff'a
claim concerns time lie spent traveling in after-duty hours
on cormorcitl airline fligthts to and £ron the sites of
necidents ho van assigned to investlgate. In the over-
wholning nnjority of such instances, plaintiff flew as a
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comercinl paooncner, purchasinn a ticklct with a Goverimiont
Transpovt~ation Request, Wh11ilo plaintiff iias traveling in

* K this stitus, ha evna not required to perform any waor;, and
he traveled as wculd any passengcer on a conearnnial flis;ht,
It in evident that travel of thin type wna a.i i-cidonro
of the parforwannce of duty and doos not corntihite overtike
worl; undtr section 205(b) of the Federal tZployces Pay Act
Anmendrunts of 1954, (5 U.SC, § 912b (1964)) which provides
that "tiae spent in a travel vtatun away from the ot'ficial-
duty ntattoti of anw officer or employee vhall be contwielred
as hours of ornploynant only then (1) within the days end
hours of fsuch officer's or erployee vn rcgulsrly scheduled
administrative worhiCel;, or (2) wihen the travol involvouu the
perfornnnce of work .while travellng or is carried out under
arduous condiltions," Ean. Durich v, United States, nupro,
177 Ctv Cl, at 148-49, 366 F,2d at 990; rnes v. United
States, supra, 163 Ct. Cl, at 177, 324 V.2d at 970; I&-es v.
United Stntes, 152 CtL CO, 545, 287 FV2d 593 (1961). Plain-
tiff claims further that npproninately 10 pert 'ent of his
travel consinted of travel uider arduous conditiou,. Thin
then must be rejected, however, for there is no probative

evidence in the record f;o i which a deternination or even a
reasonable estimate nayt be node no to how nLuch, if nny, of
thin clairied )ercentagu was actually vraeer arduousw
conditions.

The last aspoct of plaintiff'n clnin for travel urisoo
fron the circumnstances (1) that llh.never all the pnssenger
seats on a particular flight uere Eilled, ))laintiff and the
other inventigotors were authorized to ridc in the jtump-seat
located An the cocl:pit of the plano by filin,", n Form 160
("ItPoeqt for Acrsons to /.itcrrft c'r Trc 7r.nponrr:atro"),
and (2) that in every cnse wrhere the investinator travolcd
on this banin using a Vo1r 160, he vian roquired to obhervo
the operations of the aircraft and, upon hin return to the
offie;4 to mane a report on any unsafe conditioun or pro-
cedures, or any tinfoty violations ho ntay have ob-erv-d,
Agninst this backteround, it is clear that such junp-scat
travel by plaintiff involved the "prformanae of :ork" under
section 205(h) of the Pay Act, as nn'ended, and that over-
timo 'under thosr conditions in compcnsabla, The tecord
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l~hO~aoletxvert (1) thjit 4uring Pfla~ntttef I ei4oemployment 
by the CAn, b0 apen. a total of nm

0

n neJ'l

* obourn tIn iu )-sp cset tr4vOl durinu 11hIch be 'Was required toobne ve t e at crac ro 0 n r a t 0~ n~ j s bI± l eport . (II)
t hq-i a t tosr e " O n$ 0 1 V o r a d o0 y- a l b o t h r e e H ei t tneh

a nz)t o f h i fOc c r n a l Id or i ; a y o. ~j (n d± 1) t lj q e I ~ ati, nd o n e-tiff~aJ6SccurrBlo h duri,2 1 t cJenda or reprencnt, ad VorJa 1
O);ce 'n o te dch t bo u n o reg ular W o r Ik d iy 'for 'ditch pla in .."Te~lvryto be dJetpe olernvrtdl

I .Inedpursuant Ito htc M~to
Tit aovteo i ;it toe ui1 47i dcie 0 0,iial

to th e clat V8 he or t Iw og c n l e t e e o e C ) eds u h r p r h
t r e j e c t e d t r a v e l t 1 , 

20 O l a t ne d#t t C orer c a f l"I i n h , a 4 c r ttrt a e
tt~ e Cla med~~~or f rlhb cgda arduous cond it tmons a r the c oer eta trav el

f o r t h e Oe ttle me dt o f )fr. a n d sI m il a r c l a im ~ *h o e v e , I e d

th rag" td the Piloting, of ai c a tb r~ o~ ~z1 n te orr e nct ofothe F3 tor ~ u b n th se efe red to In o u r d eci sion in 4 i . C a mp ,

Stflcuor sy Yours,
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