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MATTER OF: Use of ad valorem tax to zatisfy statutory raocuircment
for a user charse systom for vwater treatmeat woriis,

DIGEST: Statutory raquirement that proatess under Pullic
Law 92500 will m.om: systen of charzes sosurinn that
each racipicnt of vaste treatitent cervice s cueil oay
ita proncriionate cuara o treatueat wozis' oneration
aund maiatanance costs is not riet hy usa of &d valoren
tox since motcatialivy larre numier of USSYSw~i . G,, COX
excoDt properticse«till DOt pay Ior Iny gervicess ad
valorco tai: coe9 not echieve suflicient dovras of
proportiounalitv accordinng to uss gad hence does noi
TRTG coussrvation of watery and Coanress iateanded
adoption of user charge gnd not tax to railse nzeded
eveEnIcs,

Ve have been reanuested to render a docision as to the propriety
of the faviromuicatsl Pratection Arency’s {iiiA) authorizing rmraat
recipicnts to Licer Lan uUsSer canrra roguirarieats of secticn 2ualb)(l)
of the FFederal Later Foliutica Coatrol act {77CA) ss anoended by
Public Lau 92=330, 33 U.3.C. {supy. 1) 123440)(1), L.* aurch the usa
of aa ad valore: tax systen. Ia councction wi:th the twticr, we
have considered the views 0f EUA and othar concemed parcics.

Subsection Z04{b)Y{1) of thic IWPCA provicdes that ZPA's Adminise
trator chould not anprovae any aozaxt for guy treatyient work after
March i, 1573, ''unlcssa he ghall fixst have dotermined that the
epplicant (A) hoe adented or will adost e r;:ztc-* of charres to
8ssure that azch rozinient of waste treztnoat sorvices within the
applicast's juzrsgiccioa, ag deternined b he adninis :rator, wiil
pay its n-ompenisnacye siare ol thie sts o eperation ond naiatenasc
(iazivding zeaiacc. wwii) 02 &y vaste treatmeat sarvices provided by
tha apniicants % w v, Cubeactiea (2) provides that ths Adninistra-
tor siaall issue fuidalines awnticatla o pavmizat of wazte treataent
costs by incustrial aud noaiudustrial recipicnts of waste troatnent
sexvices vhich =

*ghall estabiish (A) classes of users of such services,
including caterories of industrial uscre; (B) critcria
egaingt which to determine tiie adequacy of charpes imposed
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on clacsaes and catenories of the users reflectinz all
fastors tiiat influcuncae tua coct of vaste treatoexnt,
{ncluding strencth, volume, and delivery flow rate charace
teristics of waste; and (C) rodel systeis and rates of
user cierses typical of various trearuent wWorils serving
municipaleindustrial comnunitics.”

Oae of tha major purposes of the aforecuoted provisions of
scction 204 vas  to assuras salfesusfficicncy on the nart of tha
treatment worxs. Witiain trhat frooeworic 8. Lept., 92-414, deted
Octcher 23, 1271, accompanying S.2770 states in pertizont partcs

“Althouech the committee is aware of the many differeat
legal aad financial circunstaaces that caaracterize steoie
and local rovermments and arencies tarouznout tine country,
the biil directs the Adainistrator to promuirate nuidelines
for the establisiment and immosition of ucer cipaTrs gyateus
as a guids to grani ennlicants for waste treatadlt woILS
grants. ‘rhese guidelines shonuld taka into account tic
diversity of lenal aad fingacial factors tiiat exist Irou
jurisdiction to jurisdiction, &nd each anplicant shwuld be
peraitted reasonabie flexibility in the desirm ¢ a systaa
of ugar ciiar~es that meets the unique reaguirenents ol uilsg
owa jurigdiction. sS a geaeral ruie, tia2 yolw-e and
charaster oi eacn diseidrsd i.:oD A BUuillly oynad srsten
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"“The cormittea devoted a rreat desl of atteation to
the difficult issue vosad by tihe discharse oi indusctrial
pollutants into publicly owned treatmext systés. There
is mucih to b2 said ior encourasing industrial use of
public facilities. Each industrial discharpe into a
pudblic system is one less outiail that cust be ronitored,
and in nany cases tie econoaies of scale that character~
ize public treatmont worics wouid pemit a net capital
saving to the aconomy as a wnole, assuizng that tie
alterative to industrial use of public facilities 13
the on-site treatment by industry of its own wastes.

"The bill would deal with industrial oollutacts in
this ways each industrial usar of a nubiic svston wouid
pay & ciharTe taal todld INCLUGe TOL onLy Liat s.ard oL
operatinn oud maintcaance costs allocable to such user
but vhich would also oe sufficicnt to recover that portion
of the Federal share or tie capitel cost of the facility
allocable to such user. That portion of thie Fedaeral share
of the capital cost allocable to each inaustrxial user
would be rcturmed to the tederal treasury,

-2




B=166500

“The comittee believes that this anproach to the
issue of iadustrial use of public iacilities &nncared to
tho cocmittec to be the most reasonable and equitable one
that can be devised., Any schexme that did not provide for
full recoverv of the PFederal share of capital costs allo-
cable to industrial uscrs would clearly constiturc s
Federal subzidy oi orivete industry aad, wors parcicularly,
of thosa industries tliat ware so situated £s to make use or:
public facilities aad industries preducing wastes that are
corzpatible vith public trzatueat systens. ALY RULCT Zhnyoaci
wouid diccriminara uniaiczyiy a~ginsc those dnzusciziis AT,
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"1t may be that tha Congress will, at some future tinge,
deternine that zoze o of rfederai finencial assistance €O
industry in neeting noilution control costs~=-vwhether throuth
tax reliei, loais, or srants--is anpronriate, The comxziltel

. does not preiudze the pronricty or need for such assistance.
But the corriittee deces conclude that subsidy of private
inducstry throuth the waste treatteat works great progred
would be hapnazard and inappropriate,

“"Discretion is left to the Aduinistrator and to state
and local ecthorities as to the structure of cach indiw
vidual system of usar charres, A difficult nroblem associs
ated with industrial ciscacr=es is the calculaticn of the
rate of assessing such charres. Industrial wastes vary
considerably ia thalr voluze and character., The bill authoe-
rizes the Adninistrator to establish guidelines in the
developnent of industrial us2ar chiarse wates, which will at
the ninimum, consider factors suci as strength, volime, and
delivery flow characteristics of such waste,

"The recovery of the Federal share of capital costs
nliocable to industrv vwill presimably occur over & rather
protracted peried of tite. [actors that mizht te tasea into
acecount in determnining the vrate of 'nay=-back' by industrial
users should includa the tern during vhich any dzbt incurred
for the non-fFederal shave of tihe cooital cost will be rotired
and the tera durins wiich each industrial user 4s cxpected
to rake use of tha facility, Also, a particular industry
should ronay that portion of the Federal graat that roilects
its perceatane use of tne plaat'’s total canacity, walch
ghould includz azy firm cormitrmeant of increesed use of the
facility by that industry. 7he committee does oot believe
{t would be wisa to require that existing industry's
capital share be comouted on tiat industry's snarg of the
wastaes actually treacted when tiie facility initiates onera-
tion, 7The committea axrfirmatively concluded that capital
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costs recovered from industry should not incluce an interest
component.

"It mav nrove to he the caee in cartain instances that
indi‘!i(i‘.f.ﬁ.l LULIIUTLAL ot otallieaAd e L SR SoaT LT o t.aid
ba oo o CUZOD TALLE ST UUASIAS LMl 0D llie
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use of public systems., 2t 13 the judTient or the cozwitee?
that the industraal ‘nav-iachk'! resuirtomcnt wiil not dlscourw
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H. Rept. 92-911, dated lMawrch 11, 1972, accompanying H.R. 11396

states at pages%0-92, in pertineant pact:

“A n2aior new condition for receiving a pgrazt relates
to the establisgirrent oI user chiarea3, Tuis section snecif-
ically provides that the scuznistrator shall pet anprove
any grant for oublicly ownzd troathent works, aiter Jume 20,
1973 unless the anplicant has aconted or wwill acsnt o sysiea
of user charnes to assure tiat each recipient cf uaste trcate
meat services within his jurisdiciion, as dsterzined by
Adninistrator, will nay its pronortionate sizare of onera-
tion, maintenance (includinz reniscemeat) and exmansion
costs., The applicaat's jurisdiction means his eatire service

areca.

"The Coomittee believes it is essential to the successful
operation by pnunblic asoncies that 2 systen of fair and enuia-
table Usar char~es b2 orinclision., 1L COTRILLLL2 TSSOMLI2
that disreriag cizsuiscances a.ad conditlions in leczal areas
may call for esnccially dasisamed scysteas gnd has therefore
proposed that taa Adninistrator promulsgate general critcria
and thac such general criteria aiilow Ior variatiens to wmest
local conditiocus. ‘ihis section contains staucards tha
Comittee believes siwuld be taiiea into account by ths
Adzinistrator: foreowsat a2moag these is the uaderiving
objective of achieving & lacal system that is sclf-
sufficient.

"In connection with industrial users of pudlicly owaed
systens, the Cocnittee desired to estabiish within thae user
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charse gysten an arranzcnent whereby industrial users would
pay cnarzes surricieat to bear tnlir rz2ir portion or ail
costs includinm the share of Federal contributions for
capital comstructioa attributadle to that vart of the cost
of constructed facilities attributable to use by industrial
sources, It is the Cormitteoa's view tihat it is inaoproe
priate in a larce Federal rrant pronraa nrovidias a kiga
perceatare of construction iuads to suosidize industrial
users ironl funas provided v the tawoavers at laris.
Accordinzly, th2 ©ill irnoses an oblication on the part of
publicly owvned systens8 to incorporate into their uscy charns
gchodnla a commonent to recover, witiout interest, i3t
areoorticn of ti:a total tederal ~rant co the commuunity ror
construction vursoses attributavlie to industriai users. The
cotmittee recenmaizes tial thizre will Le cona adalaigiretive
difficuities invoived in estauvlishine classes of indusirial
users eud has leit to the lcocali systaa thie obligation to set

. up &n cifective axd eauatadble systea, subject to tiha approuvel
of the Administrator. inasauch as the establishrent of such
a systen is a precondition to rederal grants.

"Since one of the obiectives of the lesislction iz the
development of self-suificicuncy amonz local systems. the
Committee has recourmended tiat the revecaues obtained by
user choroag coverinn the vedexal contribution nitributable
to tie usa or tie iocal Zvzcaon ¢y dnauctrial users reaain
with the local svstem. ‘7The Comittee beliaves, however,
that these funds siould Se ugsed bv the local svstwa only
for these nurnoses yelated dircctly or indirectly, to the
maintecaonce, cneracion and dovelonmant of the systom, The
Comaittee atrensly onposes rebates to iadustrial usars or
any other fora oI a gsnecial trcarient which would timart
the objective of the Committee stated adbove to prchibit
Pederal subsidics to industrial users.

“Azong thoe purposes for which ths Committee balieves
the revenues so received night be usad are the following:
(1) construction, oneration, maintenance, revair and
Teplacerzent or sewage systens aad oz the renzyient of
principal and interest ror indebtedzoss incurred thore-
fore; (2) sunnort for monitoring the cuantity and cguality
of cfilucnts to tie aecency’s gysten for industrial,
ecormercial, aud rasidential sources; () wonitoriza of
receiving tvater to easure uainteaance orf adonted vatoer
quality standards; (4) wvater pollution control and atatee
tient planming, particularly with xesovect to develoning
the interrelaticnships batween such nlanaing and vwater
TESOUrces management, gir resources ranagemeat, solid waste

' -5.‘




nanarement, and laand use nlanninz: (5) estadblish, cperate,
and maiatain, wuazra fecasible, ceatral rscilities ior tae
gtorarae and acalysis of gystemwide operating data to
nromota tie ost erfficient use aad operation of tie agency's
intercentors. rerulatins statioas, puuo statioss, and Lreate
meat facilitics: (v) wuiancement o:i asgacve=owned nroperty to
provide commumity multi-use tacilities over and awove tae
tasic functicn oi coatroliling and ebating water pollutioa
and (7) azency personael training prograss.

"*fhe followiny ore examnles of iteas which the Coomtttes
belleves should nst be finauced by such revenues: (1) facil-
ities for tho mrotreatment and meaitoriannt of iacustrial
vaste in orcer Lo maeT tal2 &72ncy’s réscrve sysicl renuivre-
rmentss (2) waducstions in uger charrag Ior sneciiic catencries
of ussrs, ¢oseciatly inddsttial usarss end (3) =aments ol
ageacy bondc or atiaer len~-ter: indebtodaess outstaading for

. ceastructioan financed undar the law as it heretoiore has

existed.

"Finally, this sectica provides that apnroval of a
graast to an intgrstate conmact anency wuld satisiy any
other requiremeat ror congressional authorization, ',

The Conference Committze Penort lLasically states that its

gubstitute is the sone as ohie fznate bill 2z revised hv the heouce
emendmeat. (Scunate Rept. 92-1235, Septembder 23, 1972, pp. i1l-112,)

BPA cites the relevant commictee renorts as well as stateneuts
by Consrcazmen Grover and ldizell i sunmort of thelr view that the
Adninistrator is to proaulcate zen2ral criteria, toxking into account
local couditiens vhich may tustify variations of asnroazh and
charge. LA states that thz Adniaistrator is renuirid to taxe into
sccount the historical, legal, end financial background of the
community.

To achieve provortionality betireen classes a surcharge will,
under EPA’s pronoszal, Le levied unon a class from wiilch tax reveaue
ig insufficicat to ooy that closs's proportiozate share of omaration
and maintenance casts attributetle to it. IL2A fecls tioat tha
statute doos not address the issue of nronortionality within classes
ond with the eucention of cases of pross disnroportionality, it is
pot necessary to snow that each user within a class i3 paying the
ggme rate as all other users withia its class.

On the other hand, &t annears that cuch testimony was received
at congressional hearings in 1970 indicating that user charges
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could provide the eczonomic incentive to irnrove efficicncy and
rveduce the volune of waste produced. liowever, no acticn was taken
on water rolluticn lecislation in 1970. Contressional comxiittees
veceived cinilar testicony in 1971 in their consideratioa or the
bill siich vas subsecuently enacted into iaw. At that time, L2A's
then Adninistrator andicated that the Adainistratica believed that
all cozaunities siould oncrate waste trecawacat systaas ca a “utility”
basis vitih each user naying a foir chare of the cost, Ve minht alzo
point out that in tka Senate dehate over th2 Conrerciace LeBOrt on
FWPCA, Senator ¥szos, a conferce, imserted & stateacat iato tie
Congrassional liecord waich reads, in pertiveat part, as rollows:

*mhe Bl11l teruires that a sfren inicat cstab~
1ish an eauitallc user charme svsten tuac covars tho
operating, waintaaanc sud roaotaceneat costs ol tha
project. User ¢ *ﬁs are c¢osirmed to assure tial

the burden of any svsten‘s costs will ba snread azong

~ all users of tha systc:, in relation to the voluxn e of
waste discharae, not ficanced out of local taxes.’
Cougz. kec., Qctober 4, 1972, p. S1CG91.

Finally, we note that the Lill as passed by the Seaate had
provided that the Adninistrator cizll deterzine that thizre has been
adopted "a gvsten of charses to assure that Ly each estendTy of
users of waste troatrent sorvicoes, 2s detcoruined 7 oth? Adainistraw
tor, vill nay its aooropriate chare of the cosis of operation and
maintenance,” liovever, the finzily enacted nrovisicn providas tihat
the Adainistrator shall not asnrove any smrast vatil he has detere
mined that tha anpii cvdt hag adzoeed a svstem of chiatras to acsure
“that each rocipient of waste treatnent services within the anplie
coat's juricdiction, &s deterained by the Adzinistratsy, will pay
' In other words, instead of
charges by cach catzrory of users. Congress annaremtiv decided to
require each recipient of services to pay his aroportionate share.

Ve agree that the issue s cle arly a d;fficult c1ae to resolve.
Part of thoe problem is that in the absence of meters--which no one
contends are reouired--it is difficult, if not impossible, to obtain
true pronorticnality within and 2coan the classes of users., The basic
difficulty with L2PA's cosition 28 that taz ad valoreca svsten is
clearly a tax based on the vaiuz of the proterty aad, coacentually at
least, tha Congress did not intend that a tax ba usad to obtain tha
user charres, In additien, tie cd valorea svsies will not recach texe
exept proncrty and the users o:i vaste troaimeut services could
constitute a relatively sicnificant sezmenc of the uscrs of scirage
systets, 1uis omission is, ia our view, one of tha major fallings
of an ad valorem systea, ?IMoreover, ad valorea taxes will reacn

P
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industrial overations znd others that do not discharrne into a pudblic
sew 2 systen,., UL major immortante &4iso is taa fact taat the ad
valoren tax does not in anv way reward conservation of watar and this
was ~learly aa immortaat iactor in the connressional adontioa of the
ucer charre. In ogdicion, £S5 & practical watier, it is dilficult to
gee biow ZrA could eostablish guidolines umosing varying surchargses in
order to achieve any recal degrece of proporticoaality.

Wa recommize that glternatives to use of the ad valorem mathod
may iz2ll siort of aciieving ansclute provoriionatity. lionetheless,
such other nmathods would annear to nrovide a doorae o0f pYHtortions
alit? with Tesse ¢t €6 €ach TRCiniGATt 0f sawer sITViess vaich sagne
incly conct w2 reachied by ad valsrel taxes., AS irmryecisz g measure

as such nl»c;uazi"ea ridcar bo. Loy tould be more conscenant with the

)

iatent of Cearnress cast everv voar snouald soy its faly sacre of
oparation and aintonanes oSsSce Luctorging o its dea of {2 sevane
treatmoat works aad tio underlvinn coapressicnal fealiny that the

operation and maintencnce oi these worws should de Iinanced on a
usar, aad not a tax, basis, loreover, the alternative would not
penalize tiwse who do not use the sswags sysica.

Accordinnly, while the matter is quite com olex and nnt entirely
free froa doubt, it is our view tiat the section 204(bL){L) reiuiree
ment that cach recipient of sewer services will pay its projortion-
ate shave cf the trteatmzent woris' ¢neration aad naintezantd exnenses
oay not be net tarous the impianentation el & ad vaiorasn tox
systea, Ve dﬁde’stuﬁd voa aa orticle in the Dovirem:ontal lenorter
that IDA's Donuty Adninistrator has advised saveral [.cicers o:
Coagress that Lf this Cfiice vere to auestion tha use o7 aa ad
ralorem user charge system, LYA would scell lonislative authority
thereior. .2 agree that £{ 22\ believes that aa ad valoren systua
would be a-propriate ia certain circumstances, it should sceek to
obtain statutory authority thereior.

SIGNED ELMER B. STRATS

Couptroller Genaral
of the United States






