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The Honorabie Victor V, Vevsey

SR [T

Dear Mr., Veysey:

On Auguce 2, 1973, you requesced tnat we look into the
development of a rederal air pollulion opisode program for tiec
Los angeles arca o. Caiiiornias 1ta implewcntatioa un July 25,
1973, which resulted in adminiscrative leave for thousands of
Tederal eaployees: aad thz_;;B;tzTﬁﬁ‘3f4ESc Clean Alr Acé (42
JeS.C. 1857) under waicn the program was developed and luplemcnted,
You indicated that o newspaper had reported thet the rederal oonlusces
had headed for beacnes and other recreational facilities and tLhevebdy
had negated the purnose of the progran, whicil was to reduce velicle
travel and thus reduce alr poilution,

We made our examiialioa o the Savironmental Protection A..acv
(EPA) hecadquarters in “waoiinridn, N.C., and at the IZPA recion ..o ollice
in San Francisco, Wwe .accoviewea cenizant B0N o0 icials and con-
tacted air pollution cpisude coovdinators at the Los Anzeles o i -8
of the Internal Revenue Service, Social Sceurity Maainisivaticn. anu
Mational Labor Jelacions sSoard. A officral of the Civil Secvie.
Commission gave us iLnrZovamacion oa the Fedecal leave policv for ooc
pollution episodes, UWe examined pertinent legislation, relavivio,
records, and tiles reluting to the development and impleseataticn od
the program,

14

The program consists Of various proceaures, establishea ov
Federal agencies in southern Calilornia, for reducina 4Lt LOiiL.ion
emissions when there is a likelinood that pollution will reach icvels
that present immincnt ana suostaatial endangerment to tie aeale.. ol
persons, One of the procedurcs vas to reduce vehicle trafiic v
granting Federal ecmployces administrative leave,

T
development of the projram Loz fuc wos Siwrics arca, aind
the authority to impiuient Toc »rovral wica the advance concosreace
of the Assistant AATLALSEYELOT 0L Z0lJfClwedie and Geénerai LOubde i

it [07056 |
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According to EPA's Associate General Counsel, Air Quality,
Noise and Radiation Division, iPA's request Lo implement the
program in July 1973 was a call Jor voluntary action by the acencies
and was not based on auy siatutory authority. We have concluded
that EPA has the lepal authoriiy to request Uederal ageacies to
cease operations voluntarily during an air pollution emergency.

DEVELOPMENT OF THE FEDERAL
AIR POLLUTIO!N FPLSOL.L P lonlll

The Clean Air Act provides that each State adopt, and submit
to EPA for approval, a plan ror implementing, maintaining, and
enforcing primary ambient air quality standards, In agddition, it
provides that LEPA preparc and publisin proposed regulations setting
forth a plan, or any part theveor, ii LPA determines that the
State-submitted plan is not in accordance with the act.

California submitted its plan for pollution abatement to EPA
in February 1972. On May 31, 1972, EPA approved only part of the
plan because, asong other reasons, the plan, contrary to LPA require-
ments, did not have procedures to be implemented during air pollution
episodes.

In May 1973 EPA met with the Los Angeles Federal Executive
Board and presented a preliminary version ol a Federal program for
reducing emissions during air pollution episodes. This program was
to be designed so that it could be incorporated in the State's plan.
EPA's intention was to set up a model program among the Federal agencies
that would set a leadership example for private organizations.

On June 1, 1973, EPA's region L[X Administrator sent 63 letters
explaining the program tou Federal agencies in the Lous Angeles arca
and on June 17, 1973, sent 26 additional letters, These letters
requested that each agency submit to =PA by June 25, 1973, an interim
program outlining a plan of action for reducing pollutant emissions
on days of air pollution alerts. 1In those letters the Regional
Administrator cited EPA's authority for establishing the program
as follows:

"Our authority for establishing such a Federal program
for air pollution episoues resis on Seciion 303 of the

Clean Air Act Aacndaenis oi 1470, e are there cupoucred
to take action irn the cvenl ol an ars oollution episode
which presents an fiiwin.nt ang suostantial endangerment

to the health of persuns.t
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Section 303 of the act provides that:

"Notwithstanding any other provision of this Act, the
Administrator upon receipt of evidence that a pollution
source or combination oif sources (inciuding woving

sources) is presenting an Lumwinent and substantial en-
dangerment to the health of persons, and that appropriate
State or local authorities have not acted to abatce such
sources, may bring suit on benall of the United States in
the appropriate United States district court to immediately
restrain any person causing or contributing to the alleged
pollution to stop the euission of air pollutants causing or
contributing to such pollution or to take such other action
as may be necessary.”

Although the Regional Administrator cited section 303 as EPA's
authority for establishing the program and thereby indicated to the
agencies that EPA had authority to compel them, througnh the courts, to
agsist in abating any emergency, EPA headquarters officials said that
EPA's request to the agencies was ror voluntary commitments on their
part and was not based on any specific legal authority.

On July 25, 1973, wihen EPA requested the agencies to reduce, to
the maximum extent possible, vehicle-miles traveled by their erployces,
because of an impending air pollution emergency, about 50 percent oc
the agencies had submitted theilr programs to EPA. Some programs called
for granting administrative leave, some for reducing official wvenicle
operations, and others rfor encouraging the formation of carpools.

PROGRAM TMPLEMENTATION

The Regional Administrator of EPA region IX, with the advance con-
currence of the Acting Assistant Administrator for Enforcement and
General Counsel, implemented the program on July 25, 1973, on the basis
of information received from the Lational Weather Survice's Los Angules
office and from several air-monirtoriny stacions inaicating that a high
pollution concentration was expected or the southern California arca.
At approximately 3 p.m. on tuat date, ¥4 oifficials requested tederal
agencies to reduce, to the maximum cxtent possible, vehicle-milcs oo be
traveled on July 26, 1973. In contactin; the agencies, EPA found that:

--Some episode coordinators could not e reached, and come
were unfamiliar witn toeir o ency's eplsode plan.

~—The U.S. Navy would not implement its plan without author-
ity from its headquarcters in Washington, D.C.

-3 -
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-=The U.S. Army Recruiting Office had a plan but would not

implement it {(no reason wWas jlved).

-=The episode Coordladrory 19T Tae Idlelidl devenue Service
would implemaent cue plaa oinly arfter he obtalned autuovi-
zation from his supervisor.

——Several agenciecs wanted oificial coniirmation from EPA

before they would implement tiheir plans.

Subsequently, LEPA coutracted with TRV, a private firm which hau
been developing an episode pian Zor the Los Angelies area, t£o cvaluate
EPA's actions duriny the July c¢pisode. In a December 1973 report,
TRW said that it hag surveyed, by telephone, 14 of 45 agencics w..cl
had submitted ecitergency polliution abatement plans. The 14 agencics
had 39,345 ewpioyeces, or 93 nercent of the total cmployces ol the
45 agencies. TRW's survey disclosed that, oif 13,650 employces tar-
geted for leave under full implemencation of the plans, oniy 5,079
were absent from work on July 26, 1973. JOn the basis oi venicie wuta
for July 26, TRW also cscimaced that, if a reduction in vehicle-mi.es
had occurred, it nad becn negiigiovle.

We contacted an otiicial of the Civil Service Conmission to de-
termine whether there were any overall Government policies whicn
cancerned leave ror Federal cwployces during an air polluticu ¢, Lueae.
The Commission's Chief of Leave and Special Pay Policy told us L.
there were no spcecific cegulations concerning leave durin,: alf J0..b—
tion episodes. ¢ furtioer sald that the Commission was awvare oL o.tv
pollution problews, suchi as tae one in soutinern Califovaia, «d conc a
draft document eatitled "Guidelines for Dismissal and Leave Trootaciak
of Federal Employees During ifuoergency Situation' had recenily buea
distributed to rederal apencies for comment. The guidelines proviue
for granting administrative leave during energency situacicas, wuich
include air polliution episodes. ile said that guidelines such ds Lacou

would encourage more coordinated Federal action in emergency situctions.

EPA'S AUTHORITY FOR TiDLIMENTING TUT PROGRAM

We requested EPA's Office of General Counsel to provide us wiih an
opinion on EPA's authority undes toe Clear Air Act to request rFecsral
agencies to cease operations ia the Los Angeles area during oin w.s poi-

lution emergency.

EPA said that tho actioa Laion Lad acd arisen undel? any opoda.ad
statutory authority, because rormulating and implementing coicaa,cucy
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plans were voluntary actions oy voth EPA and the Federal agencices
invoalved. ERA said also tiat Zwxecutive Orcer L1SLe direcced Lhw
Federal Govermment {0 provide scadersuaip L0 developing measures Lo
protect the Nation¥s cavicoinaiie aid caporosed che viow caac tue
actions taken uad dulonscratod cidi leaduolosoal)le

As previously stated, the EPA Regional Auministratords letters
to Federal agencies, by citing scction 303 of the Clean Arr At o
EPA%s guthority for estaolishing tae Fedeval arr pollution eplsoce
program, implied that «PA had agutuority to coupel the arviacivs tw
take action to asslst in aballing any emergeicy sSLTuaLiolls  wWe CUu=
tacted episode coordinators oo thiree Federal gencies, one ol Giaarea
had not submitted a plan, to determine how tiey nad Lnterpreted 2055
written and oral communications on the pro.caw. Episode coovdinators
of the Internal fevenue Service ana the sational Labur Relations
Board stated that they had interpreted ERPAYs region X conaunicatiuns
to be requests for cooperative action, out the episode courdianatvs ok
the Social Security Aaministcation said that he had interpreted the
communicgtions to be mandatory requircwencs Lo act.

We have concluded that IZPA%s communicacions were requests for
voluntary action and that, for the reasons discussea below, EPA has
the legal autihority to requusc such accion,

The policy of the United States, as sct forth in the National
Enviromnmental Policy act oi 1909 (LiiPAY (42 U.3.C. 4321 ¢t scaL), L
to use, in cocperation with stute and local joveraments and odiic. coa=
cerned organizations, all praccicable weans and measures, 1O 4 hoauied
calculated to foster and prowote che general welifare, Lo Cicuace .o
maintain conditions uader wiich man and nature may exist in producuive
harmony. It is the continuingy vespoasibility of the Foederal Coveon-
ment to use all practicable mcans, consistent with other essential
considerations oi national policv, to usprove and coordinate Federnt
plans, functions, programs, and resources ¢o the end that the Nai.on
may enjoy a healthful cnvironuwenc and that all Americans can be as-
sured saic, hecalthful, and pvoductiive survoundings. he provisiouns of
NEPA further state that the Conuress auchorizes and divecis that, to
the fullest extent possible, the policies, soruiacions, and publ.e
laws of the United States be wnterpreted and auministered in accord-
ance with the foregoing policics.

felying on the policics soo cocve o wrtle T ool UE2A, the Vovae=
dent, on March 5, 1970, 1.ow d oot ave woaes nidiw. Seclbion Jlay
provides that bedads 00 clic denn ul oo hicwt o
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"k % % monitor, cvaiuate, and control on a concinuing
basis their acouncice! octaviiics 50 ds ©o pyrotect and en-
hance the qualliiy C.o Lae clvaloalicnt. = ¥ ¥ Lcdus ol
agenciles snall concast wizZin o,
local agencies 1La LuV"Vlu oL taelr actlvities as they
affect the quality oi the caviroaomeat."

D I R . =
YoopYliale Juderal, Staee daou

In general, an acency has JuLnO'lty to close aun activity and jrant
employees administrative leave ror not wove than 3 consecucive days.
Subchapter S3 of the Fecderal Personnel Manual Supplement 990-2

book 610, subsectioa (3)\u) states, ia part:

"(b) Guides for reiievin~ ernlovaecs frow ducy. The re-
lease of regular caployces vecause of interruption to

normal operacions sacild be cousdned to cmergency situa-
tions. These situations may include, but are not limited
to, extreme weacher condictions (see anpendices A ana by,
serious interruptions to pubiile crausportation services,

or disasters such 4o Lice, flood, or otier uatural phienonmueaa
which necessitace che closing of the establishment in whole
or in part or pruvent individual cmployces or jroups of
employees from working or reporting to work."

In view of the azbove provisions of NEPA, the Clean Air Act, and
Executive Order 11514 and the inlicrent authority of Lue nead vl 2a
agency to adminisctratively cuthorize tine closing of an activicy in
emergency situctioas, we sce no legal objection to the Liead ¢ o
Federal agency's agrceing wita &20 aud/or State aad wocal goveri wais
to close his agency ror briei periods to help thosc entitico cole
with situations presenting an imminent and substantial endangermenc co
the health of persons.

Although we have concluded that EPA has the lesal authority to
request Federal agencies ¢o ccasc coperations veoluntirily during oin oiv
pollution emergeuncy, we do not believe that UPA has authority to bring
suit against another Federal ajcacy Lo vwduive 1t to ciose or that z
United States district court, :in w.icha a seccion 303 action is co pe

brought, would entertain a suit brougnit by EvA against a Federals
agency.

We discussed this mocter wic.,, J7A oilficials and huVL connsidoerea

1 3 .-t P e e ' N P -
thelr CohLfuents Ln Cais (SR UMV e Oulocials Tosd Us CLal ee.. —-

studying ways Lo LI2VoVe LhC Jeeolaw oLT puildution episoue Pro_vaaoi.



We do not plan to distribute thls Tepost furthner unless you agree
or publicly amnounce ics contency.

Sincerely yours,

T (7 [t

Comptroller Gencral
of the United States
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