COMPTROLLER GENERAL, OF THE UNITED STATES
’ WASHINGTON, D.C. 20848 -

Dear Mr. Murphy:

Purther reference is made to your request of December 1, 1970,
for additional information concerning the posgsible exchange of
Miller Meld, Staten Island, New York, for the Willard Hotel, Wash-
ington, D. C., by the Ceneral Sexrvices Administration, which wes
the subject of our letters to you of July 21 and Septewber 22, 1970.

You request our report on all aspects of plans for digposal of
Miller Field. In particular, you question GSA'as reliance on "unusual
circunstances™ as justifying negotiation of the exchange and by-
passing the sereening of other Federal sgencles for possidble interest
. in use of the property. In thia comnection, you state your under-
standing that while GSA is considering the request of the Depart.
ment of Health, Bducation and Welfare for 25 aeres to turn over to
the City of New York for a high achool, it is not granting the
game consideration to the Pogt Office Department's request for 10
acres for a new Pogt Office. You algo state your understanding
that other Federal agencies have expressed interest in the property.
In this regard, you ask to be advised whether there are priorities
among the Federal sgencies establighed by law and what discretion
GSA has in the matter, Pinally, you want to know if there 1s any
law under which the locsl commupity would be entitled to express its
needs and desires through hearings and consultations or to stop the
propogsed exchange,

Ve previcusly advised you that under gection 203(a) of the
Federal Property and Administwyative Services Act of 1949 (the Act),
as amended, 40 U.S,.C. 484(a), the Administrator of GSA is granted
gupervigion and direction over disposition of surplus property.
Section 203(¢) of the Act, 0 U.S.C. 4B4(c), provides authority to
dispose of surplus property by sale, exchange, lease, permit or
transfer, for cash, credit, or other property, and upon such terms
and conditions as the Administrator deems proper. Disposals and
contracts for disposal of surplus real property may be negotlated
purguent to section 203(e)(3)(G) of the Act, 40 U.8.C. 4BL(e)(3)
(g)» if the charascter or condition of the property or unusual
circumatences make it impractical to edvertise publicly for

competitive bids -and-the feir market value of the property and other
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satisfactory terms can be obtained by negotiation. In this regard we
advised you of our opinion that since the proposed exchange involved
the acquisition of specific property to satisfy an agency need, the
trangaction did not lend itself to the kind of objective and precise
evuluation contemplated by formal advertising and, therefore, con-
stituted "unmisual circumstances” Justifying negotiation. Further,

we advisea you of our opinion that the GSA regulations and the Office
of Managemsnt and Budget (formerly Bureau of the Budget) guidelines
sre adequate to assure obtaining the fair market value of the property
being exchanged. :

G8A has on aeveral occasions advised our Office that its final
plan for disposal of Miller Field will include consideration of loeal
uses such as education and recreation, as well as a hospital and
streets and boulevards. Furthermoré, we have been advised that on
mumerous occssions since June 16, 1970, GSA has consulted with appro-
priate officials of the City of New York to insure that the disposal
plan will be consistent with local needs and desireg as contemplated
under the Federal Urban Land-Use Act, 4O U.§.C. 531, et Beg. Although
we are not awvare of any law which requires GSA to conduct hearings
prior to disposal, section 803 of the Act, 40 U.8.C. 532, provides
that the Administrator shall prior to disposal give reasonable notice
to ths head of the governing body of the local government unit having
jurisdiction over zoning and land-use regula.tion in order to afford the
Government the opportunity of zoning for the use of the land in accord-
ance with local comprehensive planning. In addition, an explanatory
statement of the circumstances of any disposal plan will be filed wvith
the n.ppropriate Comittees of the Congress prior to consumsation of an
hBh( % )u required by section 203(e)(6) of the Act, ko u.s. c.

e

The mthority of the Adninintrator of Genera.l Bervicea to sell or
exchange Federsl property to private parties is “applicable only to
surplus properyy. '8ee section 203(a) and (c) of the Act, 4O U.8.C.
484(n) and -(¢). The term "surplus property” il def:lned in gection 3(g)
of the Act, 40 v.8.C, h72(g), as’ follovs' :

"‘I‘he tern surplun property® meens any excess .
_ property not required for the needs and the discharge
of the reaponsibilities of all ?ederal agencies, as -
. determined by the Mministru.tor. ' :

The Depa.rtnent of the Anw has properly declared Hiller Field to
be "excess pm__perty as that term 13 defined i.n seotion 3(¢) of the Act,
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4o U.8.C. '672(0)

able for sale or exeha.nae to privite parties, hovwer, until the Ad-
ministrator determines that such property 1a "not required for the needs
and the discharge of the respongibilitise of all Pederal agencies.” In

8 letter of rebnm—y 5 . 1971, fran the Acting Mminiatntor to us it is
stated: - _ _ _

- "Ye tmre not bypaased screening of Hiller Field with
“other Fedéral agenciea. Rather, wé have determined that
“the poasible éxchange of a portion of ltuler Field for.

_ the Willard Hotel, to satisfy the needs of the Depart-

. ment of the Interior, is the pardmount uge. for the - . .

Miller Field property. This uge hag been:given’ preeedence

~ over any other Pederdl utiliution of the pmperty which
could be denloped _

a- * --'*' B B "-*

If the excha.nge doea not mterialize, we voum then as-
certain if there are other Federal requirements for - . .
Miller Field by the screening of Federal agencies. We
are awvare of possible interest of the Poat Office Depart-
ment in a portion of Miller Field for a nev consolidated
‘postal facility and the Department of Agriculture as &
site for an animal quarantine station, ' However, since a
substantial portion of the property will be utilized to
satisfy a Federal program and -other port.ions for in-
cidental develoment uges, if our exchange proposal is

. mplzmnted, we conslder it to be within our authority
and diseretion .to devise a comprehensive Plaa of dia-
posal that involwa Federa.l a.nd non—!‘edcnl uses,"”

The hgisla.tive himry of the !’edera.l Property and Adn.inistrativa
Services Act-of 1949 indicates that ingident to making his determina-
tion that property is surplus the. Adminigtrator of General Sex-vices is
%o survey the needs of Federal agenciea. - The term "survey" is a: flex-

ible one. 'In ocur opinion the Administrator i1z not obligated to "survey”
the property needs of Federal agencie¢s in any aiven case by following
apecifically detailed procedures, Rath.er, he may ekecute his survey on
the basis of a broad analysis from an overall viewpoint making use of

his general snd specific knowledge of the smtuation in his role ag the
manager. of t:he Government 8 property.

Hiller E‘ield doen not becone aurplns propert.y avail- '
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Here the Adeinistrator had information as to the stated needs of
the Post Office Department and the Departsent of Agriculture for por-
tions of Miller Pield. He is not bound to satisfy those needs if he
determines that to do so would constitute an injudicious use of the
property involved. At the seme time he had & specific request from
the Department of the Interior that he cbtain for its use the ¥Willexd
Hotel property. With those interests and needs in wmind, as well as
certain local government needs relating to the Miller Field property,
the Adminigtrator made a determination as to what he considered a
parsmount use of the Mller Field property. Inherent in his determina-
tion it would ssem was his finding that the Miller ¥ield property was
"surplus”~~that it could not be utilized prudently to satisfy the needs
of any Federal agency under the circumstances. ' . . '

In view of--.,'the.-diucretionary 'hutho;ity in ﬁhe--ll_mni.stré.tor to
declare property &s "surplus,” the legality of his determination in
that regard could not be questioned by our Office unless such determina-

tion wes clearly arbitrary or capricicus, Even then the only action we
could take would be to report the matter to the Congress, or perheps to
the Attorney Genexal for any possible legal ‘proceéding to recover the
property. o .
On the record before us, we find no reagonsble basis for holding
that the Administretor's actions concerning the Miller Fileld property
were arbitrary or capricious, o R ' _

 Stncerely yours, .

(SIGNED) ELMER B, STAATS,
" Comptroller Ceneral
of the United States

The Honorable John M. Murphy
- House of Representatives




