
.. 

U ITEO AT 

Memorandum 

ROM 

~T: 

Ou .... l,, 1916 

Director, LCD 

~General Counael -
M·~ 

Paul G. /0ellbling 

" 

a coupment of Tranaportation Coat• Incurred by th 
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All n Suaner, Aaaiatant Director, LCD, r quested our advice 
with r gard to the recoupment of tranaportation cost incurr d 
by the United State• incid nt to Por ign Military Sales (PMS). 
In the courae of an audit, it waa deter•ined that substantial 
tranaportation coat• are being entirely overlooked and not 
r covered prior to the •closing• of For ign Military Sales cases 
by the Depart .. nt of Def nae (DO ) and Mr. Sumner asked wb th r 
DOD aay be directed to reopen •clo• d• ca• • and atte p to 
recover the def iciencie• caused by the oaiaaions up to and 
including actual coat•. 

Moreover, t baa be n deterained that th uniform standard 
DOD percentage rates applied tn th billing price of the mate­
rial •hipped to recover the coat• of the transportation s rvic 
do not in all case• recover th a tual identifiable costs of 
th transportation .. rvice provided. Accordingly, Mr. Su ner 
aaked whether DOD ••Y reopen a caae to recover actual id nti-
f iable tranaportalion coats not fully recouped by the use of 
tbe unifor• atandard DOD p re ntag rate. 

W believe that where the finaJ coat of transportation 
aervicea incident to a foreign military aal are not accurately 
reflected in billing because of inadv rtent <>11issions, miacal­
cul tion or otherwiae, the contract, in providing for the 
recovery of actual coats, provid s a suffic ent basis to att mp 
to recover thoae coats which wee cl arly contemplated by both 
partie• for incluaion in the contract, provid d th att pt 
la aade within a reaaonable ti e. Also, where the final cost 
of tranaportation aervicea incid nt to a For ign Military Sale 
ar undercharged due to the uae of a standard uniform perc ntage 
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rate, the language of the contract provides a sufficient baa a 
to attempt the retroactive recovery of und rchargea on either 
open or closed cases. 

Attached is a 11e>re detailed analysis. 
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ccz Mr. Barclay, OGC 
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Index and F ilea 
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ATTACBMIRT 

ecoupment of Tran•portation Co•t• 
Incurred by the United States 

Incid nt to Por.,ign Milit ry Sal • 

I. DIGIST1 

Co•t of transportation servic • incident to 
foreign •ilitary ••le• and governed by DOD 
ror• 1513, providing that for ign govern-
.. nt agree• to reillbura U.S. Govern nt if 
final co•t exc ede amount ••ti ated in aale• 
agree•ent, have not alway• been recovered due 
to error, iecalculation, or uee of unifor 
percentage rate. Thu•, DOD Por• 1513 provide• 
eufficiant basis to attempt to recover tho• 
coeta which were conte•plated for incluaion 
in the contract provided atte•pt .. de ithin 
r a•onable ti•e. 

II. 8AC&GROUHD1 

Pureuant to the Foreign Military Sale• Act of 1968, 22 
u.s.c. 2751 et •eq., th United State• carrie• on a reimbura­
able •ilitary equip•ent export ~rogra• to allied and friendly 
nation•. B.R. Rep. No. 1641, 90th Cong., 2d Se••· 3, 5, July 3, 
19681 s. Rep. No. 1632, 90th Cong., 2d Seas. 1, October 9, 1968. 
Pricing guideline• for •ale• of defense articles and def nee 
eervicea to foreign countrie• and international organizations 
are contained in DOD In•truction 2140.1, June 17, 1975. Thi 
Inetruction •tate•s 

•A. Reillbur•e nt• t o DoD Coa on nta 
pur•uant to ter of th agreem nta for sales 
of Defense articl • and D fen • rvic a 
(including training) will be e•tabli•hed on 
a baeia to recoup DoD co•t• as id ntified 
in thia Inatruction, plus a reasonable con­
tr lbution to •unk inv et ent cost. 

•a. In general · teraa, this• ans that 
pricing policie• and procedure• provide for 
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charging for aignif icant id ntif iable Depart­
•ent of D f nae direct and indirect coats , 
including those coats referred to her inaf ter 
•• an 'admini trativ charge' for u of the 
DoD loqiatic• ayate• (see IX, below). 

•c. Ordinarily, in order to •••ur that 
all coat• ar recover d, price• of Defense 
artlcl • and Defense aervic • will be iden­
tified to th ele• nt• of coat provided in 
DD For• 1513, which will be u · ilized in all 
sales pursuant to th Act, unle•• a waiver of 
this requir •ent i• obtained frOll the A••i•­
tant Seer tary of Defense (Intern• ional 
Security Affairs).• 

a per DoD Instruction 2140.1, the inatru nt governing 
the r lationship b twe n th United State• Govern ent and th 
purchasing entity is DoD Pora 1513, •otter and Acceptance.• 
This Form stat s that the United States Gov rna nt extends an 
off r to sell ap cif ied defense articl a or .. rvicea at an 
eatiaated total cost and contain• appropriate apace for the 
acceptanc of the off r. On th r vera of th Pora, th 
conditions of aal ar enu erat d which, insofar as pertin nt 
b r , read as follows: 

•a. THE PURCHASER: 

• • • • • 
•s. Shall reiaburae the USG if the 

f inai coat to the USG exceeds the amount• 
eatiaated in thi• sales agree ent.• 

Regarding tt.e coats in question her , na ly, transpor­
tation coats, DoD Instruction 2 40.1 mploy• a ayatea of 
•unifora standard DoD percentage rates• for charging acceaao­
rial coats. Thus, for xample, a p re ntage rate of 3.0 will 
be applied against the billing price of the aaterial ahipp d 
to recover th coat of CONUS (Continental Unit d States) tran•­
portation1 a percentage rate of 4.0 a required for ocean 
transportation from CONUS to Alaska, Hawaii, urope, Latin 
Aaerica and Mediterran an ports: a 6 percent rate applies to 
ocean transportation to Newfoundland, Labrador, Thul , le land, 
South Aaerica, etc. However, these rate• are not to be: 
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• * * • arbitrarily applied to exceaa 
it• .. or to aingle ite having a unit billing 
price of $10,000 or over. Instead, actual 
or eatimated costa will be uaed when deter­
ainat ion ia aade by the aupplying agency 
tbat a ore equitable charge will result.• 
DoD Instruction 2140.1, June 17, 1975, 
Section VIII at 11. 

Upon the acceptance of the DoD ror• 1513, the purchaaing 
entity will return the properly executed original and copies 
to the Military Depart ent aking the offer. The Military 
Depart ent involved perfor all the necessary contracting 
function• to aecure the aale ite a. Upon acquisition of the 
aal• itema, they are delivered to the point of deliv ry ap ci­
f ied aa per the condition of sale, paragraph 82, on the reverse 
of DoD Por 1513. Once delivery i• effected, ~he procuring 
Military Depart=ent notifies it• billing office r ponaible 
for foreign military sales which then •akea any necessary 
adjuatment in the total eati ated coat and pr par • final 
accounting atate•enta (DoD Pora 645) to be submitted to the 
purchasing entity. It is at this point that DOD considers 
the caae •c1oaed.• 

During the courae of your work in this area, you have 
reported numerous examples of und rcha r gea and omiaaiona for 
tranaportation aervicea. ror example, it has been brought to 
our attention that the billing aystem has in at 1 st one ca e 
failed to pick up tranaportation costs for shipments made from 
one overseas area to another overs as area. In the Jordanian 
Caae ULM, forty M-125 aortar carriers were shipped from 
Breaerhaven, Geraany, to Aqaba, Jordan, on January 6, 1975, 
aboard the Military Sealift Command (MSC) contracted vessel, 
tb• Greenport. Until Nove ber 21, 1975, no transportation 
charges, eatlmated by our Logcoa staff to be in th neig bor­
bood of $600,000, had been bill d, although, upon notification 
by our Logcoa staff of the failure of the billing sy tem to 
pick-up and bill tho8e costs, the United States Ar!i}' T nk 
co .. nd, Warren, Michigan, agre d to t ke the n cessary action 
to cecover the costs. Siailarly, t ansportat on charges were 
aiaaed in the Israeli caae VZK as a result of an amendment to 
the baaic contract altering the delivery terms from F.O.B. 
origin to P.O.B. vessel. Since the amendment was not c fleet d 
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ir: the billing or supply tranaaction docu nts, no CONUS trans­
poi ~ation costs or CONUS port handling coata would have been 
bill a o Israel had the di er pancy not n d tected by our 
LogC<>11 staff. Upon notification, TACOM p raunnel gave aaaur­
ances that the appropriate charge• would be billed to I s rael. 

In light of the foregoing infor•ation, the following two 
questions have been sub itted for our cons ideration. 

~ueation 1: In the event that tranaportation charge• have 
~ n nadverten ly Ollitted during the billing proceaa, •ay th 
Department of D f nae (DoD), aubaequent to a cloaing, r open 
the case and attempt to recover additional payaenta? 

DISCUSSION: 

Generally, attempt• o recover 011itted costs should be 
aade. w hav consistently advised that where r illb•Jraement 
of the costs in question i• in accord with the inten ion of 
the contracting parti a as expreaaed in the terms of th con­
tract, an attempt should be made to recover unbilled coat• for 
aervicea provided pursuant to the governing contract. In B-168707-
0.M., September 28, 973• we were asked to reaolve the following 
question: 

•noes the co•pletion of work and the 
cloaing of an individual DoD Fora 1513 pre­
clude the billing and collection of addi­
tional charges for article• and aervicea 
listed on that Pora 1513 when such additional 
charge• are diacovered after the cloaing?• 

In respons , we advised that: 

• * * * considering that international 
agreeaents are i nvolved, it would appear 
that when a case has been closed and 
aettleaent made in accordanc with the 
agreement, such case could not be reopened 
to bill additional charges not theretofore 
conteaplated by the parties as 'coata.' In 
other words if the agr e ent--of the t pe 
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involved her --eac uded or did not cont 
pl•te • coat f•ctor f or any given items, 
aee no legal baais o w ich to no bill an 
•dditional a11<>unt for that ite • 

•aowever, when the agree ent clearly 
conteaplated the incluaion of such coat 
factor but through error, iacalculation 
or otherwiae, it was not included in whole 
or in part in the final billing we s e no 
r aeon why it could not be included in a 
revised bill if billed within • reasonable 
ti... We find nothing In th agreements 
th•t would apecif ically preclud auch 
corrected billings.• (Eapha•i• added.) 

Siailarly, i B-159835, December 1, 1975, a letter report 
to the ecretary of Defense on whether the Departm nt of D tense 
obtain• full reimbursement fro foreign governm nts for training 
provided to foreign military atudenta, we stated that wher th 

rtiea included or conte plated a coat factor in the agr m nt 
yet undercharged the purchasing entity in th final billings, 
•n atteapt to recover the undercharges subs quent to closing 
the case aay be ad~. In this regard, the lett r report conclud d: 

•As to those undercharge which ay be 
found subsequent to final billing, we believe 
th•t the contract, in providing for the recovery 
of •ctual coats, provides a sufficient basis to 
atteapt to recov r thoae coats wh ch were clearly 
conteaplated by both parties for inclusion in the 
contract, provid d the attempt i• aade within a 
reaaonable time. For xampl , in thoa cases 
where outdated tuition rates were used in 
bll1ings and where there were errors in computing 
tuition rates, we believe that an effort should 
be aade to recove1 costs not previously billed.• 
See also B-165731, June 14, 19761 B-159835, 
July 13, 1976. 

Accordingly, we believe that wh re the final coat of 
transportation services inciden to a foreign military sale are 
not accurately reflected in billing because of inadvertent omis­
aion, aiacalculation or oth rwiae, the FMS case may be reopened 

- 5 -

l 



-- -----

B-165731 

and adjustment a t te pted as per the teraa of the contract if don 
within a reasonabl ti e. 

Qu stion 2: In the event that it is deterained that the 
uniform standard DoD percentage rates used in charging accesao­
rial charges such as transportation coats do not r coup full 
coats, may DoD, subsequent to the acceptance of the letter of 
offer or subsequent to the issuance of final billings to the 
purchasing entity, retroactiv ly attempt to r cover act al 
coats? 

We believ that our answer to the fi at question appli a 
with qual force h re. Th fact that the ndercharges result 
fro the use of a uniform standard percentag rate rather than 
frOll omission or miscalculation does not require the application 
of a different principle, n~aely, that where reimbursement of 
the costs in question is in accord with the intention of the 
contracting parties as xpresaed in th teras of the contract, 
an attempt should be made to recover unbilled coats. Stated 
convers ly, if the agreement excluded or did not conteaplat 
• coat factor for a giv n itea of co6t, we see no basis to 
attempt recovery. However, that is not the case here. 

Accordingly, we feel that authority exists to support an 
attempt o recover undercharges r sulting froa the uae of uniform 
p rcentage rates to cost th transportation services provided 
incident to an FMS sale if billed within a reasonable time. 
Our conclusion covers both the cas wh re the undercharges ar 
discovered subsequent to the acceptance of the letter of offer 
but prior to the issuance of final billing to the purchasing 
ntity and where the undercharges are discovered subsequent 

to the issuance of f jnal billings to the purchasing ntity. 
Particularly with req•rd to the situation wh re undercharges 
are discovered prior to final billings, DoD Ins ruction 2140.1 
provides that •Final billings shall be adjust d aa n ceasary 
to fully r cover the cost lem nts pr scribed in this Ins ruct i on, 
whether more or lea than estimated in the coat quotations.~ 
DoD Instruction 2140.1, Jun 17, 1975, at 3. 

SPECIAL STUDIES AND ANALYSIS 

Bys Gary lepplinger 
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