
COMFTROL.LER GENERAL. OF THE UNITED STATES 
WASHINGTON, D.C. 201148 

B·l<W072 

The Honorable James M. Frey 
Asat.tant Director for Legislative 

Ref0rtSnce 
Office ot Managem&nt and Budget 
Executive Office of the President 

Dear Mr. Frey: 

rEE{ ·1 ·~ 1n'""1i1 r-.-.Lf ._,..., 

ThiJI raap0nd11 to your request by Legislative Referral 
Mexnorandum dated February a. 19'18. for our views on the Civil 
Service Commi•sion'a draft bill. ncomprehenaive Civil Service 
Reform Act. 0 

The limited time available has precluded us h'om thoroughly 
a.nalyzina and l"eachf..ng a 1ina1 pt>sition at this point on the many 
areas involved. Coneequ.ently; the views we express here are 
.om.aw.bat general and tentative in nature and subject to modification 
upon a more comprehenslve review of th.e material you submitted. 
We expect to otter more detailed comments in subsequent stages 
ot the legialative process. 

We can. however. state at this time that, while we have 
re•erva.tiona concemi.ng their implementation. we favor in 
principle m&l17 of the concepts embodied in the proposed re.or­
patu tion plan *1\d b1U, These include provisions covering 
th• •eparatioA of tru. personnel management tunettons from the 
appellate and merit enfor<:ement tunctiO!Ul. change• in the 
adver•e act1oa and appeal proeeduns,. a J"eviaed. performance 
appraiAJ. •ystem, mortJ flexible aeleeUon procedUres and the 
,.._ater dctleption ot autbority \o the a1en-0iee. modification of 
V*tffanl preference. the Senior Executive Service, and pay for 
performance. -

In connectiOn W'ith the separation ot functions we note that 
con1iderable effort has been made to ensure the independence of 
the member• of the Merit Sy•tems Protection Board (Board) and 
the Spectal counsel by establiahini terms ot oltice and limited 
arouDd• for removal of the11e officer•. w~ 8\lpport the principle 
of an independent Special Counsel and Board, but we have aom.e 
doubtl aa to the achievement of thia independence aa between the 
Board and the Ottice of Peraonnel Management (OPM:) in light ot 
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•0veral proviaions dealing with their relatJ.Qnahip. To be •pecific. 
there is aome danpr that OPM will be in a pditiGn to exerciae 
umue influeace over the l3oa.rd if OPM has the right to i-equeet that 
the Board reconsider any decisicnt which OP:M beUeves to be baaed 
on an erroneou J.ttterpretation ot law or regulation or to obtain 
judlclal reriew of certain Board decisions ln the United States Co\.lri 
of A ppeala. We r~cntze the obvious need for open communication 
between OPM arad the Board, _but we believe that the above provblton,s 
could \1Qdermine tu concept of fi.nalit)' in the detennlnations ol the 
Board. Additionally,, we question the wisdom ot a.ttemptme to uae 
the courts to settle dtsagraements within the Executive branch. . 

With reprd to the Senior Executive Service. while we have 
certaiil re&itrv&tions which we still have under con.t.deration. we 
qree tn principle with the eoncept. It 1fJ not clear• howev~r. 
whether section 414 o! the draft hW would repeal 5 u. S.C. i 5108 
(19TI), the exiat1ac authGrity for supergrade positions. Thu&. 
section 41.f coWd be construed aa repealiai the Authority for the 
90 nper1:rade poeitfona authorized tor· the General Accounting 
Office (GAO) bf & u. S. c. S 5108(~)(1) (19'l8) and other idmiliar 
hiper level po91U~ apecttieally autbor~ed by law for GAO, 
~•I•, 81 u. S. c. S Ub (1976). We believe that it is entirely 
inappropriate that the Executive branch have authority to a.Jloc&.te 
the number ot •uch ~ittoaa within the GAO. Acel,lrdingly, we 
auaeat that provilion be made to preserve e.xistiQB GAO authority 
for auperlft4ea. Exeeutive level posiUoos. am other aimUar 
bl&hel' level poaitlonw specifically autbori~ed by Jaw for GAO. 

As another pneral observation. we find the language of the 
proposed bill dealina with ita coverage somewhat cOl'lfuaillg and. o.t 
lo.at at tint bl'Wlh. appearing to contain some inconsiaten<:ics. For 
example. coven.ge is deeeribed in variou:e places as "tbe competitive 
•arviee and Uu! Executive branch n yet in the proposed new section .201 
ot title &. UDit.d States Code. coverage ia delin~ aai nU) an Exeeu­
tin agency aa defiJled in •eetioa 16& ol tbiB title; (2) the Administra­
tive Ottice of the Utllted states Courtai (3) the Library ol Congreasi 
(4) the Botanie Garden; (S) the Gove:rmnf!Jlt Printing Offi.ce; (6) the 
Office of the Architect Ol the Capitob (1} United Statat1 Poatal Service; 
and (8) Poatal Rate Commiaaion.." Some of these a1eliC!ea, such as 
the Library ol Congre••• the Botanic Garden. and the Office of the 
Architect ot tbe Capitol. are not in tht? Executive branch and it 
la our tmderatandiftl that they bave *> poaitions in the eompet1Uve 
service. Wbile we reeocmze that •ome dUf erences in coverage 
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•"'Gal the variou provisions are intended, we ~lieve that there 
u a need tor more clarity and coMiatency in th~ laneuage ducribing 
which emplo7ee•• poaitiQD.S, and agencies are subject to which 
provialon• .. 

One other matter of particular coacen to ua ia the proposed 
Janp1e concerning GAO'• l"()le 1n auditing persoanel praetieea 
and policies. The new section 20S et UUe &. United States Code. 
proposed by the bill may be SW1Cepttble of misinterpretation in its 
preaent form which ta •• follows: 

"On a contimdng basi•,. the Gene-ral ACCO\lftting 
Office ahall coldu.ct audits a.ad reviews to assure 
compliance with tM lawa. Executive -0rder• and 
directivea. rula. and reawatiolla goven:W:)g em­
ployment in the Executive branch and in tM competi­
tive aervice and to aaa~e• the effective11eo and 
sy•temic ao\U\dne" £>f Federal peraomtel nianaaement. " 

We sqge•t tbat 0 0ta a contin\Una buUitt in the fir8t line of this 
aectkm be deleted and that "As requested by the Congress or aa 
deemec:l nece•aary by the Colnptroller Generaln ~ substttut.ed there­
for. nu.. would make clear that the function of GAO ts to aui•t 
in conareeaiooal oversight and that t.ha Executtve branch i• not in 
any way i-elieved of ita rupouibUity for rtWiawing. evaluatin&-. 
and bnproYin& peraoanet m•nasement or for inveatip.ting and cor• 
rectinl dellcienctea therein. As elaew.hen. GA01 & role is more 
properly oai. of ovev•~eing the wol'kine or tbe pl"Oiram. rather than 
intervemne OB a caae-by·case ba.'18:. 

i:. ·::: •. 

Siacerely yours, 

Com.ptl'Clller General 
of the United Sta.tea 
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