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COMPTROLLER GENERAL. OF THE UNITED STATES
WASHINGTON, D.C. 20348

‘,zp

B-163443 WY 78

The Honorabla Melvin Price .
Chairman, Committes on Armed Services
House of Represantativas

Daar Mr. Chairman:

FYurther reference is uade to your letter dated January 17,
1978, with snelosures, concerning the propriety of the Navy's
action in extending the term of enlistmant of _
beyond his 2lst birthday to make up periods of time loat from
his snlistment due to hia absences from duty.

On May 24, 1965, at age 17 with the written consent of his
father, Mr, anlisted in the United States Navy obligating
hinself to serve for the period “during minority uutil 11 May 1969,"
the day preceding hiz 21st birthdsy. His snlistment was {involuntar-
ily extendsd on several occasions by the Nevy pursuant to 10 U.8.C.
¢ 9721 (1970) as adjustments for periods of “time lost," Mr.
service was terminated on July 9, 1971, with a bad conduet discharge
avarded as a result of a court-martial conviction for sbmence
without leave (AWOL) offenses committed subsequent to his 21st birth-
day while he was serving on the extension of his enlistment making
up tiume loat. Mr. and his parents have asserted that the
extension of his snlistment beyond the peried of his minority
excesded the MNavy's authority because the Havy was allegedly with-
out jurisdiction over him after May 11, 1869, upon his resching his
majority. They contend, in effect, that 10 U.S.C. § 972/does not
authorize the military to extend its jurisdiction over a minority
enlistes beyond his 2lat birthday by extending his enlistment
bayond that sge.

In this regard you ask our opinion as to whether the Navy
was acting with¢~ ¢ts authority under 10 U.8.C. § 972 in
extanding Mr. -onlistmeat, taking particular note of the
parsntsl consent form signed by Mr, - father, which provided
eonsent only for enlistzent for tha perfod of minority, and the
language of section 972'which makes an individual 1liable for
time lost only in smounts equaling the term for which he enliated.

The question presented is essantially one involving the
juvisdicetion of the sarvice concerned over an individual for
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purposes of enforcing the criminal ppovision of the Uniform Code
of Military Justice. 10 U.5.C. 801vat seq. As such the gquestion
you presant is not within the scope of our autbority in legal
matters. We have, however, researched the matter and have the

following comments, :

The statute providing the terms of enlistment for nembers
snlisting in the Regular Havy at the time M¥r. Lee enlisted was
10 U.S.C. § 55347(1965) which provided in pertinant part that
enlistuwents may be made—-

"k & % of male persons under 18 years of age
for the duration of their minority and of men at
least 18 years of age for a term of two, thrae,
four, or six yasrs.”

lovevar, under 10 U.5.C. § 5533(a)/(1965), the enlistment of & male
person at leamat 14 and under 18 years of age required “the consent
of his parents or guardisa.” The form Mr. father signed
giving that consent provided in pertiment part that he consented to
his son's enlistment in the Navy "for the period of sinority years.”
Under 10 U.§.C. 55347 se quotsd above, such a mimority enliatment
vas the only enlistment available to an individusl under 18 years

of age.

In construiug the predacessor statute to 10 U.S.C. § 5533(a),
which was substantially the szame, the Suprewme Court in United
States vu 1, 302 U.5. 46, &49-50 (1937), stated iu part:

“The statute under which plaintiff's sen was
accepted declares that minors betwean ages of 14
and 18 years ahall not be anlisted in the navy
without the consent of their parents. It mesns
that, wvhile minors over 18 may enlist withput
parental permiasion, the government elects not ro
take those between 14 and 18 unless their parents
are willing to have then go., It ia a determina-
tion by Congress that minors over 14 have sapacity
to make contracts for service in the navy. And it
is in harmony with rulings uader the common law to
the effect that enlistment of a minor for military
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service 13 rot voidable by him or his parents.
Enlistment is more than a contract; it effects a
ehange of status. It operates to emancipate ninors
at least to the extent that by enlistment they become
bound to serve subject to rules governing enlisted
men and entitled to have and freely to dispose of
their pay. Upon enliastnent of plaintiff's mon, and
until his death, he became entirely subject to the
control of the inited States in respect of all things
pertaining to or affecting his service.”

The courts have also repeatedly held that the applicable statutes
in effect when an enlistee gigns the enlistment agreement must be
deemed incprporated by reference into the agreement. See, for example,

v 414 ¥, 24 1060, 1065 (5th Cir. 1969), and v

.» 289 F. Supp. 812, 814 (D. Hd.), aff’d per curiam, 401 F. 23
544 (1968), cert. denied, 393 u.8, 1052 (1369). ‘Thus, although
Mr. . enlistment r-quired parental cousent, -ouce that cousent was
given and he was enlisted, his status becams that of an enlisted member
of the Navy and he became subject to all the laws, rules and reguala-
tions pertalning to that status. Therazfore, the fact that the parental
econsent given to ¥r. enlia:ment was in terms of ap snligtwent for
the period of his “minority years” would not prevent his being retained
in the Havy beyond age 21 Iif his retention,was otherwise required
pursuant to law. r‘r.nz‘pare 10 U.5.C. 507#?1970) and Fx Parte Taylor:”
73 ¥. Supp. 161 (5.D. Cal. 1247), concerning extenkion of enlistments
during war.

The statute applied in ¥r. 8 case to reteln him on active
duty after reaching his majority, 10 U.S5.C. § 572 basieally pro-
vides thet an ealisted menber ¢f an armed foree who, under certain
spacified conditions is absent from duty, is liable &fter his
return to full duty “to serve for a period that, when added to the
period that he served bafore hig absenge from duty, amounts to the
term for which he was anlisted or inducted.” Appsrently, the Lees
believe that because the period of enlistnent was defined as
Hr. ninority, as opposed to a particular number:cof years,
section 972 may not be used to extend his enlistment beyond his
21st birthday, 1.e., the term for which he was enlisted.

Section 972”does not contaln an exception, either express or
inplied, for minority enlistments. Instead it applies genarally
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to an “enlisted member” who 1s abeent for the reasons epecified.
Although Hr, enlistment was stated to be for the period of
his minority, his enlistment contract also states a date of
ternination. Thus, Mr. term of enlistwmant was for the length
of time hatween the date he signed the contract and the date of his
21st birthday. Assuming that his absence fell within the reansons
delineated in seetion 9727 (as appears to be the case), it appears
that the Navy was within its suthority in extending his enlistwent
pursuant to 10 U.5.C. § 972 to make up the time lost o that his
total pertiod of service would equal this time period.

Since the AWOL offenses for which Mr. was convicted
occurred subsequent to his 21at birthday it is now arpued that
he had fully discharged his active duty obligation and that the
Yavy waa obliged to discharge him in accordance with the terms
of his minority enlistment sgreement. At the time of his court-
martial Mr. was under a duty to assert this econtention so .
that his status could officlally be determined. Compare v
, 420 P.2¢ (9th Cir, 1969)., #hether he attempted to do so is

not apparent from the record before us but it 1is apparent that the

Havy court-martial determined that it had jurisdiction over him
vhile ha was making up the time lost.

Ve trust the information provided serves the purpose of your
{nquiry.

Mr. Navy record forvarded to us by your staff is
returned,

Sincerely yours,

&

ﬁauut? Comptroller General
of the United Btates
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