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The Honorable Mike McCormack, Chairman

Subcommittee on Advanced Energy Technologies
and Energy Conservation Research,
Development and Demonstration

Committee on Sclence and Technology

Houss of Representatives

Cear Mr. Cha.irinanr

Your letter of July 14, 1877, requested our views on an apparent
conflictof intent between the Electric and Hybrid Vehicle Research,
Development, and Demonstration Act of 1976 and the fiscal year
1978 appropriation legislation for the Epergy Research and Devel-
opment Administration (ERDA), Your specific concern ia the extent
to which ERDA can comply with the requirements of the Electric
Vehicle Act in view of committee action on the appropriation bill
reducing ERDA's budget request. Since your office expressed the
need for our reaponse before the Congress reconvenes in September,
we have been unable to formally solicit ERDA's comments on the
issues involved.

PUBLIC LAW94-413

The Electric and Hybrid Vehicle Research, Development, and
Demonstration Act c‘\PIQTG. Pub., L. No. 84~413, 90 Stat, 1260,
15 U.8.C.A. §§ 2501 et seq., was enacted over a Presidential veto
oo September 17, 1978, e culmination of legislative proposals
~ introduced over the past 10 years, the Act was designed to ultimately
. | encourage and support the substitution of electrie or hybrid vehicles
- 2 for,conventional {gasoline- or diesel-powered) vehicles where prac-
tical and beneficial. Aggressive programs of research and devel-
. cpment (R&D) and demonstration were seen 235 essential means to
.~ achieve this gosl.
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Seetion B%I'the Act establishes the R&D program. It provides
‘that the Administrator of ERDA "shall initiate and provide for the
- conduct of research and development in areas related to electric
and hybrid” vehicles, "' such as energy storage, vehicle control sys-
tems, urban design and traffic management, and vehicle design,
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Section T"establishes a detailed demonstration program with
specific gosls and time schedules. First, ERDA is directed to
develop present. stiate-of-the-art baseline data by September 1977
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curement {(sectisa T(b}1)~ Not later than June 1978, nmﬂs
directed to contract for the purchase or lease of up to 2, 560 I

1

hicles which meet the performance standards (section T{cHA) Not Enl 2y

later than 4 years after enactment of the Aet, ERDA must revise

the performance standsrds {0 reflect improved state—of-the-art, and

within an additional 8 rmonths must contract for the purchase or

isane of to 5,000 advyccd vehicles ch meet the amended

standards (sections 7(b)(3) and 7(¢)(3"A))t 080 S50k 2)(W(AR)Y
ISUSE asob(d)i3

_Section 8'Suthorizes ERDA to fmnc:- the R&D and demonstration

: izes no-year appropristions in specific & 50
amounts for fiscal yedrs 1977 through 1081, and provides that amounts

' sppropriated may be appropriated for any suc-
ceeding fiseal year tarough FY 1983.

}(.’U{n ﬂ‘b ,L{
APPROPRIATION ACTION

ERDA requested $468. 9 million for the electric and hybrid vehicle
program for FY 1878, This amount was designed to fund R&D arxd
the initial procurement of 2, 500 vehiclea. The program is budgeted
as a lnu! item under the activity on reseayrch and devel-
cpment, " program "End-use connerntiom and subprogram "Trans-
portation energy conservation,”
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Pub, L. No. 85~74 (July 25, 1877) appropriated $748, 12?,99@ to
ERDA under the heading "Opersting Expenses, Fossil Fuels,™ This
amount is mmmbdlﬂded in the statute noyr is there any
restriction or 1imit placed on the amounts that are aveilable for any
particulsr program within the appropriation, However, the pertinent
comamittee reports indicate that $50 million was the total agreed by
the conferees to be made available for the slectric ang hybrid vehicle
program, The House Commitiee on Appropriations deleted $18.8
million from ERDA's budget request, commenting a8 follows;

"The Comunitiee recommends a reduction of
$18, 900, 000 for the eiectric and hyhrid vehicle
program. This reduction in made based on in-
tended approval by the Commilitee of 3 $20 mil-
lioa reprograming request in fiscal year 1977
for implementation of ﬂle Flectric and Hybrid
Vehicle Act, Preliminary studies are only now
underway concerning the best methods of demon-
strating electric vehicles and it will take a com-
siderable time to establigh an expanded research
program. The $20 million reprograming, plas
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) prognma by mnﬁract. section 10¥€éstablishes 2 loan guarsnties '~ 7 -
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$ .0 millica recommended for appropriations in ;
1978 will allow the program to proceed at the
lavel authorized for 1978, The Committee is con- i
cerned that demonstrations be completely analyzed

and planned 50 that meximum {nformation can be

achieved from current generation vehicles at

minimum cost. The COmmmee  urges ERDA to

proceed with care in this area. "

H.R. Rep. No, 95-392, 68 {1277).

The Senaste Committee on Appropriations resiored part of the
deleied amount, with the following explanation: ‘ |

"The recommendation for transportation sgrees 3
with the House allowances except for partial reg-
toratian of the §1§, 800, 000 reduction for electric i
and hybrid vehicle systems. The restoration of
$4, 300, 000 fully funds the reaesrch and development
request but provides cnly limited funding for pur-
chasen of demonstration vehicles. The Committee
believes the demonstration of existing technology 7
ahould be restrained until its effectiveness can be
fully assessed md the impact of new techmloges i
can be svaluated.”™

3. Rep. No. 95-276, 44 (1977). The conference committee adopted
the recommendation of the House for a § 0 million sppropriation |
without specific discussion {n the conference report, See H.R. Rep ;
No. 95-431. 14 (1977). A= noted above, however, the appropristion |
wad enacted in & lomp-sum form on July 26, 1577,

DISCUSSION

Tha problem appesrs to be that the $.0 million apprond for the r
electrie and hybrid vehicle program by the Conferees would be |
sufficient to fund the FY 1878 level of activity in either the R&AD :
program or the demonstration program, but not both. The overall ;
question--the extent to which FRDA is bound by the language in the
reports of the Appropriation Committees-~has two facets: (1) Does
ERDA have the legal suthority to compiy with Pub, L, No. 94-413%X
in view of the action of the Approoristion Committees, and (2) If
the legal authority exists, to what extent is ERDA required to comply
with the rather specific requirements of Pub, L. No, 84-4137 X

At the outset, it should be noted that the requirements of the
Electrie and Hybrid Vehicle Act) bowever precise they may be,
mut be viewed as comtingent upon the availability of approprizstions,




B~-159903

ﬁ'm‘wkichmaybeusedmimpimemme‘&etmmlegsﬁy
avsilable, then the Act cannot be aaid to lmpose any requirement
with which ERDA ean comply.

Next, it iz s icant that ERDA's appropristion contained in
Pub. L. No. 95-7€1is a limp-sum appropristion, $748,127, 000,
The statute doea not appropriate a 5 ic ammount for the electric
and hybrid vehicle program. In such situations, we have consistently

ssed the view that subdivizions of an appropriation contained

in committee reporta are not legully binding upon the department
or agency concerned unilesa they are specified in the W#on
act fiself. LTV Aervspace Corporation, 55 Cemp, Gen, 30711875);

"1 n a strict lsgal sense, the total amount of
2 line item sppropriation may be applied to any
of the programs or activities for which it {2 avail-
able in any amount sbsent furthey resirictions pro-
vided by the appropriation act or another statate,
B~164031(3), April 16, 1975.

As we stated in the Newport News decigion, this pogition:

“recognizes that 2 degree of flexibility
is deairable in the financial operations of
Federal departments and sgencies, and that
Congreas may at any time resdily resirict
that flexibility with respect to a particular
ftem by imserting the degired Umitation in
the appropriation act. The agency is by no
means {ree to simply disregard an expres=~
zion in pertinent committee reporis, The
renlities of the annusl appropriations pro-
eeas, as well ap nonsiatutory arrsegements
such ap umgamming. provide nafeguards
against . 55 Comp, Gen. at 820,<

Aeccordingly, the $30 millien approved by the Appropriations
Committaes' reports is oot legally binding on ERDA, and neither are
the erpressions of preference for the R&D program, zs stated in the
reporis of those Committees. By the zame token, theae expressions
%I Mwlgme do not alter the provigfons of the Electric and Hybrid

ehicle Act, ‘
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it ie significant that the R&D and demonstration pm;t:im
of ihe Electrie and Hybrid Vehicle Act (sections §’3md 7} are both
mandatory rather than digcretionary; thet is, they use the word
"shall® rather than "may™ or “is suthorized tv.” This would
appear at least in part to be due to the fact that the legisiation
was Deing prepared for an Adwminiatration which was essentially

sed to {t. See, e.g., 122 Cong. Rec, HI0218-10220 (daily
ed,, September 18, [U75) {remarks of Mr, McCormack). In sny
event, the lag;:ge must be given effect and must, in our opinion,
be viewed as placing on ERDA a greater obligation than would
have been the case if digcreticnary Ianguzge had been used.

The exact amount of appropriations which will be available
for the electric and hybrid vehicle program at the start of fiscal
yesr 1878 iz somewhat uncertsin. ERDA's appropriation autho-
rization for FY 1878 has not yet been enscted, Although arguably
maecessary in view of the astherizations contained in sectisns 134
of Pub. L, No. 94-413, su both FY 1878 hills inclode autho-
rization for the electrie an rid vehicle program. The House
B, H.R. 8798, as reporied by the Science and Techaology
Committee on May 15, 1877 (H,R. Rep. No. 95-349, part 1),
contains an suthoriration of $254 million for "End-use Con-
seryation™ with no further gubdivisions. Ths Senate bill, S. 1340,
reported by the Commitiee on Energy and Natural Resources on
Mauy 18 (S, Rep. No. 95-178) aod passed by the Senate on June 13,
provides anthorizstions at the subprogram level, autbhorizing
$86 million for ""Transporiaticn Energy Congervation.” Both
bills reflect approval of the full $46,8 million for the elsctric
acd hybrid vehicles program within the eited amounts.

In addition, H.R. 6796 would add a new section HI{KINA) s
the Energy Reorganization Act of 1874 as follows:

"{a)1) Except as otherwise providad in the
suthorization Act involved;

"{A) mo amount appropriated pursuant to any
snnual authorization Act may be used for any pro-
gram in excess of the amount actually suthorired
for that particular program by such Act #+ 3,7

it

. , A
While the operaﬁ.g expenge ropriation {n Pub, L. No, 85-74 does
not specifically refer to the morizing legislation (-ee 45 Comp, Gen,
508'(1968)), the new section II{d}INA) proposed in H.R. 6794, quoted
ahowe, would Himit the availability of appropriations “for any program"”
to the amount "actuelly authorized for that particular program.”
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i is not clear to us, from the research we have been able to
complete within the time frame specified by your staff, whether
the proposed new section 11I(dK1KA) suprs, 18 intended to have a
petroactive sffect on the availability of appropristions previously
enacted. It could be argued that since the FY 1878 a iation
hae already been enacted, the FY 1878 funds sre not "appropriated
pursuant to any annnal authorization Act. " In that case, the entire
lump sum sppropriation of §.48,127, 000 in Pub. L. No. 94-T41s,
at least theoretically, availahble. .

Even if we consider section IMM{dXIKA) (if it is actually enacted)
as modifying the amount of appropriations available for the electric
and hybrid vehicle program, there would still be a theoretical ceil-
ing of $254 million, recommended for "End-use Conaervation” in
H.R. 6796, or $88 million, recommended for "Transportation
Energy Conservation' in 5. 1340, depending on which one is enacted.
In any event, even using the lowest of the potential ceilings, we
helieve there will be ample funds legally available for both the
R&D and the demongtration programs for FY 1973,

We have used the words, "theoretically aveilable, " because we
have not been able to ascertain in the time ullowed how many other
programs funded from the ssme lamp sum appropriation also have
similar statutory mandates, Assuming there are such mandatory
programs, if there is ne sum earmarked for the electric and
hybrid vehicle program at the start of the fiscal year--1, €., neither
version of the authorization act is passed or it is found ot to apply
tc the previously enacted appropriation, it may be necessary to
allocate the entire lump sum appropriztion in 3 manner that will
recognize the competing needs of this range of statutory programas.,
For this reason, your staff informally asked how the funds made
available for the program in question should be divided between
R&D and demonstrations; i.e., whether ERDA is required to give
either R&D or demonstrations a priority. . ‘ ,

In thig connection, we note apain that sections Bﬁand T%:f Pub. L.
No. 94-413 both use the word "shall” and are thus, in a general .
genge, equally mandatory. However, section §“merely requires
that an R&D program be conductied and that it include certain ele-
menta; it does not prescribe goals or time schedules., Section 7,%
as outlined above, not only requires the conduet of a demonstration
program but requires thet specified actions be talken with specified
deadlines. We therefore believe that available funds should be
used first to setisfy the requirements of section 7 (demonstrations),
allocating the balance for the more general requirements of section 84
(R&D), This approsch seems to be the most consistent with the
reqguirements of Pub. L. No. 94-413,%
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An additional factor to consider is the $20 million reprogramming ‘ |
request mentioned in H.R. Rep. No. 835-392, supra, The reguest '~
waa made to the various commitiees and subco ttes on April 8,

1877. Out of the $20 million requested, $17.18 millicn wss to be

allocated to R&D. According {o documentation furnished to us by

ERDA, the request was approved in its entirety by the House Science

and Technology Committee, Subcommitteea on Public Works and

Interior of the House Appropriations Committee, Senate Committee

on Energy saxd Natural Resources, and the Subcomunittee on Public

works of the Senate Appropriations Committee. The Interior Depart-

ment Subcommittee of the Senate Appropriations Committee approved

anly $16. T! millien, including $15 million for R&D.

The atstus of these reprogrammed funds is somewhat unclear,
H.R. Rep. No. 85-382 indicated that the reprogrammed funds would
in effect replace the $16.19 million deleted {rom the budget request,
and ensble the overall electric and hybrid vehicle program to "pro-
ceed at the level authorized for 1878." The data sheet prepared by
ERDA in connection with the reprogramming request, however,
atatea "The FY 1973 budget request for the electric and hybrid
vehicle program of $46.8 million in hudget authority is based upon %
this increased funding being available in FY 1977." In any event,
substantial additional funding for R&D was made available by
virtue of the reprogramming which, combined with the 1978 funds, |
ghould enable ERDA to conduct an R&D am adequate to ;
satisty the mandaie of secticn 8 of the Electric Vehicle Act.) If
ERDA feels that additional funds are still necessary to carry
out activities contemplated in the budget request, it should request
supplemental appropriations.: - '

Finally, since implementation of the program has become g mat-~
ter of some controversy, we believe the Congress should csrefully
¢ acrutinize progress and regults in connection with the 1979 budget
. request. If restrictions are then considered desirable, they should
{  be specifically included in the 1979 appropristion langusge.

A3 arranged with your office, unless you publicly announce ita con-
tents earlier, we plan no further distribution of this letter wntil 30
days from the date of the letter, At that time we will make copies
available upon request. ' |

Sincerely yours, i

CNED) ELMED B STRATE

Comptroller General
of the United States
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