
* 1* ) COMPTROLLER GENERAL OF THE UNITED STATES

/ W WASHINGTON. D.. 2054

B-157883
DEC 30 1965

Om meso & Arizona Eatern
hilu1 y C0QjrM

65 Marcet Street
san Fwwmisco, Callforia 94105

Attention: Yernon Daves
Auditor

Gentlemen:

ference is made to your letter of October 15, 1965, tile
MS-85-D- l6629-, received lere October 19, in which you request

reviw of our settlment certificat, or Otoer 17, 1962, which dis-
allow yaw claim (c =43513*) for $8.93 aditidomal trnpWr-
tation charges on supplaelnta bill No. M-16629-M.

For the trasportation service d th epartment of the
Aru~rndr Cov rt bill of lirg W.4r.3782 dated Apr i.l

1961, you origimI>y elaimed and wre paid pwsaunt to your bill
lb. FS-16629 dated byr 19, 1961, the aount of *36T.91 as evidenced
tr voucher 341852 dated June 8, 1961, in the account of Lieutenant
0olonel A. G. Perry, ArJ Disbursing Mcer. In our audit of such
psynt, it we considered that an overtharg of $92.28 bad been mde
and you were requesd to remit such amt %W our notice of overobarge
(rm 1003) dated June l1, 1962. such amount we refunded b1 your
check 5989T dated Augut 9, 1962, received bere Avaust 13, 1962, and
that uamnt as« deposited into the Tresuy on August IT, 1962. P'
your supplamental bill No. DrBc-16629-Mf March 9, L962, you claimd
$28.93 8adtionl charges and tbis claim vas disaLlowed tV the settle-
wnt certificate of October IT, 1962* You now renew your cais for the
as2ount disald.

The regulations or this Offioe provide for review, in the dis-
cretion of the Comptroller General, of a claim settled here, upon
application of the claimnt or his duly authorized attorney or agent.
MIle such reV4,ations do not plzve a specific time limit upon re-
quests for review, It is obvious in the liU of the act of August 26,
1958, 72 Stat. 86o, 49 U.S.CA. 66,Vegeraly ba-ring transportation
clAIMs agaInst the Governmut more than three years old, that am In-
definite time my not be allowd, and that a request for reviev should
be received vithin a reasonable tfime fr the date of settlement. With-
out attempting a strict definition of ihat voud constitute a reasonable
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tize In all cse,, w cannot regard as timely the subject request
vhIeh wa received here wore than three years after the settleent
we Issued. Considertig yaw letter, therefore, as a request for
reviev of the subject settleaent, review is dloed becase the re-
qwst was not ti=3sy f led.

'ViISg your letter as a nev claim in connection with the tram-
portati services in question,, are uwbl. to consider it on the
msrite because of the expiration of the statuter ti perid V~m-
ing the jurisdiction cf Ws MEfice. At pnesenty as vell as at the
tim the services iL question were perfowd, the settlnent functions
of this Offce concerning claims for ton services ae 
war* overmed by the act of August26 1958, 72 t. 0 (49 .. C.A.
66)X eat act forever bars every claim apinst the United States
cognizable W the General Accouting Office for transportation charges
within the pzrview of suh section unleas such claim Is received in
ow Ctioe 'within three full Years from the date of (1) accrual of
the own of action thereon, or (2) Wntt of chaar-es for the trans-
portatdon immlved or (3) subsequent refand for ovwsyment of such
chae, or (4) dedction of the overcharge frB amunts subsequently
found due te curier, idichevr Is later. 7he transportation me
aMc21etd, pnt we made a refund effected tre tan three years
before reacipt of your letter of Otober 15, 1965. It fonown., there.
fore Vat If yaor letter is viewm as B rew claim, it is barred under
the cited statute, and ie are pmcuAed frn a6ing aiiy futber aI-
lowenco thereon.

Va7 trly yours.

?RANK HLWIT~

Acting 0ouroUer General
of the United Sttes
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

TRANSPORTATION DIVISION 3( qCASt
IN RLY PLASE QUOTE DEC 1
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The Gecral Counsel

- Reference Is made to your 1st indorsemut of October 25, 1965,
B-157883, transmitting a letter from th San Viego & ArixoA Eastern
Railway Company dated October 15, 1965 -Aierein the carrier protests7
the settlemnt dated October 17, 19s2 (t-735134), by vbich ve disal-
loved its supplemetal bill No. 1S4.116629-1 April 1961, in the giount
of 928.93. The claim Lwolved the so-called "Storsge in Trausit-Lyoth,
Callforal" issue which dealt itb thi questim of whether ection 22
qwotatoin teder EC-rTA No. 67-A (WTA-61A) peitted application of the
transit privilege in the manner ,awght 1y the Goveriment,

Although not specifically so stated by the "arrer, it appears to
be claiming the additional chairg, on the basis of the adverse decisica
to the Governmet i-tho case of gogtahern Vu C v. t
Ct. C1. No. 13-62 (S-lI7969). There the CoEd of Claims held that the
Goverrnust vas not permitted wnder WTA o. 67-A to use transit eredits
created by inbound rail shipmnts as a credit on payment of outbound rail
shipments that had moved ito the depot by t=&k. lbo Department of Justice
advised in Its letter of April l5, 1965, that uo further action imld be
taken with rspect thereto, and an May 10, 1965, e cetified the judgment
Claim for payment.

We have prepared and placed in the claim jacket a worksheet which
show the carrier to be due the amount clAtimed ad, while there is no
*rgment am between this Office and the Carrier as to the rates end
tharges, a question arises as to the ti.. limitation vithib whichthis
Office way reviev a protest to settlemet aetion. The record shos that
the carrier previously claimed by its suppl-nttal bill dated tareh 97
1962, this amont and that its cleai was disallowed by .ettlemeat cer-
tiflate dated October 17, 1965, for the reasons stated therein. No,,
thro years later, its protest letter having been retelved in this Office
on October l1, 1965, the carrier asks for reconsideratfon. In this respect
see 9-l53369-(f.-., dated September 14, 1964, Wherein this Divisfio was
informed that-

** * * As to th period of time withiA whith this Officee
should entertain protests to or requests for review of settle-
mmts, a definite statement of factors to be coseidered will
have to bs reserved for determination In iStsviftal cases since
the erergise of diecretion would depend upon the varying ir=u%-
*tances of each case."
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If a cs'rrter is alloT.ed an 4ndicrififnPte length of time In which to

protent a Fettletent :,tien it conceivably could, uPon a fqvoro4Ie

dpciion by P court, revive claims which it and this Office, prior to

the court's decision, considered closed. In the present case, no Torn

T-109, or other coumnication, was sent to the carrier which would in

any way indicate that this Office considered the claim held In abeyance

pending the outcome of the Southern Pacific case.

In the event it is held that the carrier's protest Is timely filed,

we propose, with your approval, to allow the carrier the amount claimed.

Yaul T. Srith

For Director

Enclosures

Tzosen DgC laa 

B-15T883-o.M.

Director Transportation Division

fetwrne See the attached ow of our etter of today to the

carrier, In view of vhich no furtbeT action by yoar Division appears,

on the yresent record, to be nece6ssay.

FMNK H. WErE

Acting 0cutroller G.OMra
of the United States

Attachments
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