COMPTROLLER GENERAL. OF THE UNITED STATES
WASHINGTON, D.C. 20548

B-157192 July 30, 1965

Deaxr Mr. Horris:

We refer to your letter of July 6, 1965, requesting our comments
on the statements made by of Albuguerqgue, Hew Mexico,
in his letter to you of May 28, 1965, concerning the termination of
a contract between the Air Force Special Weapons Center, Xirtland Air
Force Base, Hew Mexico, and the University of Hew Mexico for the
furnishing of qualified students to assist Covernment employees as
zathematical and sclentific aildes.

Four contracts designated "Contract for: Hon-personal services
in the form of a data reduction and aﬁaiysis program to be performed
at Kirtland Air Force Base, Hew Mexico" have been entered into between
the parties in qaestign for successive periods beginning October 26,
1961, and ending September 30, 1965. The contract currently in effect
AP 2%(6@1)-»6621}., October 28, 1964, requires services %o be performed
as follows?

"The Contractor shall furnish qualified mathematical
aide and scientific aide personnel to provide the techaical
agsistance described in the attached exhibit(s) # # *.°

Payments made by the Government are on the basis of the number

of hours worked by personnel the contractor (University of New Mexico)
supplies at hourly rates of $1.73, $2.01 and $2.30 of which $1.50,
$1.75 and $2 respectively is paid to the employee. The remainder is
"to cover the sgsi: af indirect charges incurred in the performar
of %ha work #® % #.% The contract also provides that personnel eligible

employment . thereunder will be students at the University of New
Z@éexica or the College of St. Joseph's on the Rio Grande "who have been

Imbmmmeed sernd ’k:s.- the Adw Poros znd hawvs hesn datows ined o have suffi.

ek S o *w‘!ﬁ”»ﬁ‘ S i

cient %{Iﬁéﬁ%ﬁie background for the work in which they will be engaged.”

Regarding the conduct of the students performing services the
contract containg the following provision:

“Personnel provided by the contractor shall at all
times be recognized as employees of the contractor and
under his administrative control. Iowever, the contractor
and contractor personnel shall, in the performance of the
services called for hereunder, be gulded by and will comply
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copy

with the directions and requirements of the Director of
the Air Force Weapons Laborstory or his authorized repre-
sentative under whose authority said services shall be
performed in a satisfactory mammer.”

In the decision of June 1, 1965, B-156219, hb Comp. Gen.__,
enclosed, we said:

"The generally accepted test of Federal employment
ineludes three reeg}irw: H ﬁrsﬁ, performance of a
me'-‘c 8L I 5 i 3

‘ederal xaf?iﬁér, azxi thir&, mgwisiaﬁ and direction
3*:; a Federal officer. The individuals working under con-
tracts such as those fm suestlion g@rfm a Federal
fanction. Although individusl workers employed under
thege contracts are zzm; a&zxﬁ:&é in the usval manner by
a FPederal officer, control over their employment is
axerciged by the Go q»’eww since the Government has the
ri@% ‘t@ ?egm& :

ment the contracts do aot gg}&s:&fy except in a very general
nanneyr the work which is to be done by the contractor-
furnished personnel. The eierisza}.. az?eé t@m contract
specifically provides for Governmen pervisis 13

do not have evidence iz;éiea%iag %&3‘% t%w W& “?::3 ‘%::a émza
m aithgr eﬁ%rac% can be @: perly performed

Wxaz‘:x e «%‘:,é;%% an

%ngaza@i w% be a@n@ ta a a%;ract as it
operates even though its terms do not call for supervision.

"It would seem evident from the prototype contracts
furnished that they sre conitracts under which the con-
a?&ﬁ%‘fﬁ gri@a contribution is to furnish people who
are managed and supervised by Covernment officials. We
mst ms}.é on the basis of the evidence mregented that
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the contracts in question properly are to be classilied
as personal service contracts and the relationship between
the Govermment and the individuals concerned is tantamount
to an employer-employee relationship. ¥ # #%

The contracts between the Air Force Spéecial WeaponsCenter and
the University of Hew MHexico involve the performance of a Pederal
function. The Alr Force exercises direct control over the selection
of the students who will work under the contract and it 1z our under-
stanﬁiag that a student is not retained for work under the contract

overnment personnel inform the University that they are not
sa%isfiﬁﬁ with his work. The type of work performed under the con-
tract, assisting in the conduct and analysis of experiments, does
not appear to be a type of work which could be performed without the
direct supervision of the Government personnel.

On the basis of the information available to us and in the
light of our decision of June 1, 1965, it appears that the relation-
ship created between the Government and the contractor's employees
is tantamount to that of employer-employee and thail persomel perform-
ing such work should be employed in accordance with the civil service
laws and the Classification Act.

The Alr Force Special Weapons Center calculated the additional
cost which would result from having the required services performed
by civilian employees rather than by contract at approximately
98,712 annually. That estimate was based zzgx&ﬁ the approximate mumber
of hours of werk performed Ly the contractor's smployees and upon the
determination that under civil service standards employees at gméas
GS-4 and G8-5 would be required to perform the work. The §
Weapons Center assumed that the students who now Wi‘m the wk
would be replaced by regular full time civilian ¢ : It may
be that the Air Force Special VWeapons Center will be @am o utilize
the services of students on a part time or intermittent basis as em~
ployees of the United States. In that connection we have been advised
that the Air Force has consulted with the Civil Service Commission
regarding an acceptable means of acquiring persemel to perform the
needed services.

We note that the projected additional cost to the Government for
perfoymance of the work in gquestion by civil service persommel resulis
irom the fact that the rates of pay allowed the college students enm-
ployed by the University apparently are less than the rates of pay
prescribed for this type of work if performed by regular Government

Lad
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employees. Specifically, the students are paid $1.50 to $2 per howr
under the coatract whereas the Alr Force has determined that employees
hired wnder the Classification Act for the work in guestion would be
entitled to from $2.15 to $3.12 per hour. Ilowever, the factor of
additional cost iz not here mabterial since there iz involved a practics
not permitted by law. As indicated in our decision of June 1, 1965,

if an agency desires to conlinue such a practice it should obtain
specific legislative authorily to thatl effect.

Ye trust that the informstion provided herein ls sufficient for
the purpose of your inquiry.

Bincerely yours,

FRANK H. WEITZEL

Acting Comptroller General
of the United States

Enclosure

The Honorable Thomas G. Morris
House of Renvesentatives



