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WASHINGTON, D.C. 20548 . SO
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Mr. John A. Hesnsh _
Administrator '
Agenoy for International Develoment

Dapartment of Btate
vashington, D. C. 20523

Deay Mr. Hsnaab:

In s letter of Segtemher 3 1969, &&..Stmphea B, Ives, Jr., Gener
Counsel, inquires whether the cargo Preference Act, 46 U.8.0. 1841(b}),
spplies to movements of bulk wres from ports in Alaxska 1o vonded ware- o
house facilities in Japan, ab which the bulk materisl would be Mgged - i
and theresfter shipped in U.B. -ﬂa.g vessels eutbw to coopersting-

eountry ports.

:

Bection mrs;.cb}hmvmasz

. “Whenever the United States shall procure, ‘
contrsct for, or otherwise pbbtain for its owan =
aceount, oy shall furnish ©0 er for the pecount -
of any forsizn nation without provision for
reimbursement,, auy equipment, paterials or poi-
xodities, within or without the United States, or
shell advance funds or credits or guarantee. the
cowertibilim of forsign currenciss in connaction
with the furnisking of such eqaipment, materisle
or eommodities, the agymyriate egency or agenties
#hall teke such steps us wey be necesasry and .
practicable to mssure that et least 50 per centum
of the gross Yonnege of such equipment, materisls,
or commpdities ® * ¥ yhieh may be trsmsported on -
ocean vepsels ghall be tvansported on privately
.owned United States-flzg compercial -vessels, te
the extent such vessels sire availedble at faiy snd .
reagsopabla vates for Uniteti States~flag cmmial

vessela # % & ¢

The ures is giz—oduaéa it bulk in Alasks end it is ssid that it 13 not
cosmercially prachiceble to bag the material there, If the materisl is
to move et all from Alaske ports, it is sald theb it must be moved in
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ulk, It is reparted that at ;resent there are no u. B.-fla,g vesasls
villing to hendle bulk urea from Alaska ports., The material cennot be
handled in bulk through ports of ecoperating countries and must be
bagged at. some polunt prior’ to arrival at sm:h gorta in crcler to zatisfy
ALD. requirmnta. .

Present A.1.D. regtzlatiens will not permit t&m ﬁamci:ag of freight
for the cerrisge of commodities to a cooperdting country, or %4 or from
a fres port or bonded wsrehouse, when shipmen } is on any non-U.8,-flag
transportation medium, 22 CPR 201.13(b)(ii) 4.1:D. i% apperently pre-
pared, therefore, to finance the cost.of bagged urds from s bonded ware-
house facility in Japan, minus fareign~flag freight incurred in moving
bulk from Alsske to-Japan, plus.the cost of U.S.-flag freight for bagged
naterial frop Japan to country of destinstion on board a U.g,-flag vessel.
Since there are po U.8.-flag vessels sysilable for carrying bulk ures
from Alaska to Jupan and certificabion to that effect c¢sn readily be made,
question soncerning . ‘epplicebility of the Cargo Preference Act is raised
from the standpoint. of administretive record stntigtles rather than in
terns of reaoxﬁng ARy &e’abts as to requisite anthorities.

'.i’he Carge Preference Act appliea to the snimnt of commodities whose
purchase iz finsnced by the United States. The act cleerly applies to
ocesn shipments made by the United Btates after it has scquired tifle to
the sommodities involved. The situstliesn is not so elear-cub, however, in
counection with shipuments made prior to seguisitier of title by the United
States. In deteruining applicablility of the Cerge Preference Act to ship-
ments of materisls in which the United States does not have an owner's
interest, the hasic conziﬁgratian 15 vhether relisnce: upon the elroumstances
involved to support. nonapplicabllity would fpemte a5 & device o evade the
purpose of the mch.. See 39 Comp. Gen. 7587(1960) vherein we held thet the
sct could not properly de«¢ircumvented through the' _puichase st destination
rather than at point of origin of gcods mmring b;r ocean freight.

The argument for nonappliesbility of the act S.n tha cimumtmmes
hayeln considered would preeeed sloag ﬁhe mllcwing Linem

1. That it. is not cofmereially i‘aasible ta b&g uresa in Alaska, and
Alaskan ures mmt move in bulk
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2. Thet A.T.D. cannot use bulk tres but must heve bagged urea,
3. Thst begged urea is & comnodity different from bulk ures;

k. That purchese F.0.B. Japan is based apon sound commercial
motive which should not be viewed in the sanme tzontax:h a8 & simple
device Yo evold wpplication of the act aud

5. Thct therefore, aince A.1.D, vwld have no mmership interest
in the bulk uren mving to &J’span., there is no ‘ua.sis Tor applying the
act.

The ergument 1z » compelling one, however, ve belleve it must fail.
As we understand it, A.J1.D. will solicii et lerge for offers to sell
bagged ures in qu.antities needed by A.1.D. at various locations. The
successful bidder pay or may not be the progpective Japanese suppliers
who intend to utilize Alasken sources for bulk ures to be shipped to
Japan snd bagged there. If the succesgful bidder is other than the
progpective Japanese suppliers and non-Alagken ures is furnished, its
ocean shipmeant would un&oubted]y be ce%red by the Cargo Freference Ach,
Vhether urse novually moves in commercisl chemnels ‘already bagged. in
bulk, or im either form, the Cargo Preference Act msy not be avoided
through the "simple device” of gither the buyer or seller choosing where,
ures, the esgential item bidng yroeured, i t6 be packsaged. Thus, if it
vere emamercially feasible to bag urea in Aleska, its shipment in bulk for
packaging in Japan clearly could net }:raperly agyve to exclude the bulk
shipment from operatiaa er the ac‘c

Nor would it appear ths:b the cozmaereial nonfeasiblility of bagging urea
in Alaska should sffect this conelusion. The conelusion that deliberate
cholce of where an item ia to be packaged does not affect appliesbility of
the wet to pcesn shipment of the essential commodity involved hinges upon
the coneept that the place of packaging is insidental rather than determina-
tive of the nature of the commodity purchssed or shipped, We sppreciate, of
ccmrsa that s bulk commodity and thet same tozmodity begped or otherwise
pukngad sre materislly different from both o genersl commercial and trans-
portation stsndpoint. However, to trest them as msterially different for
parpases of applying the Cargo Preference Aot in a situetion such as appesrs
to be involved here would be to render the met subjlect to easy evasion,
While it may be that commerocial necessities of the situation dictate Japan
s the only logical site for dbagging, the operetive result so far as the
protection of American shipping is concernad is the seme whether the ures
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being shipped from Alasks is bagged in Japah through freé'v:hoice or
commereisal necessity. : : . - 4

In the finsl analysis, the situation is that A.I.D. is financing s
procurement of urea for use in Asia. Asy shipment of that urea after it
is identified with the A.I.D. procurement -4s eovered by the Cargo Prefer-
ence Act irrespective of where it might. be placed in begs and for whatever
reasons one particular place for bagging might be ghosen,

The question presented. is answered sccordingly.

Sincerely yours,

B. . Esller

o Assistant, Comptroller General -
' of the United States






