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MATTER OF: Departsent of the Air Porce's inclusion in
contrict of adjusted Devis-Bacon wage rate .
and sdjustme.: of contract price

DIGE3T:

Contract to be p -foraed in area where union scale
1s prcvailinp .ate may be modified to include wage
rates . contained in union agreeuent which hsd been
inndvcrtently onitted from wage dltcrninltion issued
by Department of Labor since such omission was
c)erical error. Also, equitable adjustment in
eantra{t price for any increase in cost of per-
“or-auc- resviting from increased wage rates
‘should be based upon difference betwean new rates and
rates actually usad by contractor in computing
labor costs for bid.

By ‘letter of Daceuber 22, 1976,'@he Deputy Assistant Secretary
{(Programs and Acquiasition) 'has requésted an advarice decision concern-
ing a wodification of contract No. F24604-76-9015]1 to permit the
payment of higher uugea and an increase in the contract price.

Tht abcvn contrnct, for the rehabilitll w o{wfanily houaing
at the Hallnérn- Air Fo''ce Bage, antann, wné nwnrded to Praxis,,
Ltd., on Stheuber 27, 1976., 'This contract s aubject to the Iuwis~
Bacon Act, 40°U.S5.C. § 276a7(1970), and” inclades wage determination
MT 76-5027, dated April” 9, 1976. nowevar, aubsequent to award, the
Air Force received.a "letter' of inadvertence" fram*the Departucnt of
Labor - -explatning. tht* ‘dile to an inndvertence, erroneous wage rates
‘for labirers uurc reflneted 1q thc\abova wage deternination. Appar~
euntly, the ecror rclulted from a failurc on the: p;tt "of the Departuent
of Labor to -odifjﬁtho wige determination to reflect increased wages
resultiog from s union agreement which became effective on May 3,
1976. We a2 advised that the union rates are the prevailing rates
in that sres of Montana wvhere the contract is to be performed.

Our opinion is rejiested as to whether under the above circum-

stances the Af:r Force would (1) be permitted or required to modify
‘the contract to incorporate the new minimum wagee set out in the
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"iakier of :lau!nruuco. and (2) if the eoncru: sust ba -adul.ni.
whathar the Air Yorce muit pay the contracto: any increased coece
resulting therafrom.

Our interpretation of the Davis—~Bacon Act is thu. ite prwhim
contumplate that minimum wage covditiorns based upon prwaiun vage
deterninations are to become e!fectivo only vhen, as uprully directed,
they have been included in advertised or negotiated specifications
and that the act does not authorize ukin; such conditicas effective
in any.orther way. Sae Hendry: Corporation, B-179871, April 1, 1973,
75-1 CPD 189; 42 Comp. “7on. 410 (1963). Houevcr, e have permitted
the correction of contract wage rates im’ instarces where che advertised
conditiona have contained inadvarteant errors, i.a., clarical errors, as
opposed to errors of judgment. See 29 C,.F.R. § 1.9{(c) (1976), 40 Comp.
Gen, 357 (1961).

., . Thuw, the primury qm:ion to be lnmred is vhather the circum-
-tnncu ‘'of the presen: case Micato an error. '4n judgm: or urely
clerical error. The tecord ‘{iidicates that since union lcuh 'is the
prr-vauing;&nto in the Malmstrom Air Force Bass axea, the, D.partmt of
Labur should have ronsidered the union agroement in question in making
its detemination. Hed it done so, the error would not have occurred.
On the .basis of :he facta'in the present case we cannot conclude that
the :l.nadvertence was caused by an error of judgment. 'n:e .rror was
caunod by a failureito utilize the" correct basic wage rate’ "document
(the union ngreuent)*for the laborexrs . in quution. An srror- ‘of this
kind ia, in our opinion, one of ‘a clerical uture ‘and within the
contupht:lon of the phrue "other chrical niataku i.n procauin;
the achedules" monticned in 40 Comp. Gen. 557, sggra, ‘at page:559. Sge
B-154687, September 22, 1964, We therefore conclude that the corrected
rates should be incorpo'i-nted in the subject contract by modification
with an equitable adjustment of the contract price. )

Of [course,’ in derm-:.i-.itng the uount of siich contract. adjustmant
it shoild be kept 'in mind t.tat a minimm vage 'chedale is not a rep-
resentation that labor can be obtained at- uuch ntel, and that it
is incumbent on sach bidder for. a Government contract to base his bid
on his own investigation and. ul:iuta for the wvages he will have to
pay. For these reasons, the fact that the minimum’ vage rates hcorpontu.l
into the contract are raised in the process of amendmeat does not
necesgarily mean that the iacrease in the cost of performance is to
be measured solel; by the difference between the winimm wage rates.
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Inatead, any price sdjustment should be based upon the difference
batwesn the nev minimm vatss and the rates actually used by the
coantractor in computing labor cost estimates on which its bid was
basad. BSee B-154443, July 29, 1964,
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