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REPORT ON
GOVERNMENT-W IDE REVIEW OF THE ADMINISTRATION

OF CERTAIN STATUTORY AND REGUI ATORY REQUIREMENTS
RELATING TO ARCHITECT-ENGINEER FEES

INTRODUCTION
The General Accounting Office (GAO) has made a review of the

interpretations and applications by Federal agencies of the statu-
tory 6-percent fee limitations on architect-engineer (A-@fees un-
der Government contracts and of certain related statutory and regu-
latory requirements. We also examined into the methods used by
agencies to determine and negotiate A-E fees.

Our review was made In response to a request iIn the conference
report (H. Rept. 1748, 89th Cong., 2cl sess.) on the fiscal year
1967 authorization for the National Aeronautics and Space Adminis-
tration (NASA) that GAO undertake on a Government-wide basis a com-
prehensive analysis of the interpretations and applications of the
statutory fee limitation and that GAO submit to the Congress a re-
port with conclusions and recommendations for legislative action.

The request Tollowed the issuance of our report to the Con-
gress dated June 16, 1965 (B-152306), entitled "‘Noncompliance with
Statutory Limitation on Amount Allowable for Architectural-
Engineering Services for the Design of a Facility at the Nuclear
Rocket Development Station, Nevada,"" wherein we reported that the
fee payable under a particular A-E contract executed by NASA ex-
ceeded the statutory 6-percent limitation.

Subsequently, NASA recommended to the Congress, In i1ts fiscal
year 1967 authorization request, that the National Aeronautics and
Space Act of 1958 be amended to authorize NASA to enter Into con-

tracts, when determined to be necessary by the Administrator, for



A-E services for highly complex research and development facilities
without regard to the statutory 6-percent limitation. The amend-

ment was deleted, and it was determined In the conference on the
1967 fiscal year NASA authorization that any legislative action iIn
this regard should await the results of our review.

Prior to this request for our review, we had Initiated a sur-
vey of the policies and procedures followed by the major construc-
tion agencies i1n their selection of A-Es and In thelr negotiation
of fees. We believe that the areas of this survey and its results
are directly related to the statutory fee limitation; therefore
they are also included in this report. Some of the statistical In-
formation contained in this report was obtained from the respective
agencies without audit by us.

The scope of our review iIs summarized on page 39.



FINDINGS AND RECOMMENDAT IONS

REQUIREMENT THAT A-E FEES
NOT EXCEED 6 PERCENT OF
ESTIMATED CONSTRUCTION COST

Certain statutes hereinafter discussed limit the compensation
that may be paid for A-E services to 6 percent of the estimated

construction cost.

We found that, in the major construction agencies whose con-
tracts for A-E services are subject to the limitation, the compen-
sation under many such contracts exceeded the limitation. (See
p. 7.) Generally, agencies have interpreted the limitation as ap-
plying only to that portion of the total fee (compensation) relat-
ing to the production and delivery of the designs, plans, drawings,
and specifications. Under this interpretation, most of the A-E
contracts under which the total fee paid exceeded 6 percent would
be 1n compliance with th= limitation.

On the other hand, the military procurement statute (how codi-
fied in chapter 137 of Title 10 U.S.C.) and the Federal Property
and Administrative Services Act of 1949, which are the statutes un-
der which most A-E contracts are negotiated, impose the 6-percent
fee limitation on all A-E services furnished. Many of the agencies
have advised us that under such circumstances they would be unable,
In some instances, to obtain necessary A-E services because the
Tees demanded for such services would exceed the 6-percent limita-
tion.

For reasons discussed hereafter, we believe that the statutory
fee limitation should be repealed.

The details on the above and related matters are presented in
the following sections.



Section 304(b) of the Federal Property and Administrative Ser-
vices Act (41 uU.s.C. 254(b)), enacted in 1949, imposes an identical
limitation,

Aeencies' policies and procedures
implementing compliance with statutes

Agencies have interpreted the statutory fee limitation as ap-
plicable only to that part of the fee which covers the production
and delivery of designs, plans, drawings, and specifications. The
agencies considered that, if this part of the fee was not more than
6 percent of the estimated construction cost, they were complying
with the limitation regardless of the amount of the total fee.

None of the agencies had developed a complete list of A-E services
which they excluded in computing compliance. However, our reviews
of selected contracts indicated that the excluded services of the
agencies were generally similar to those set out iIn the policies
and procedures of the military departments, which implement the
pertinent provision of the Armed Services Procurement Regulation of
the Department of Defense.

These policies and procedures provide that the 6-percent limi-
tation does not apply to the cost of field iInvestigations and sur-
veys such as topographical, soil borings, soil, chemical, mechani-
cal, and similar fact-finding surveys; supervision and inspection .
of construction; master planning; technical operating or mainte-
nance manuals; and. similar services not involving the production of
designs, plans, drawings, and specifications for specific projects.
Interpretation of the statutes

The 6-percent fee limitation specified In the 1939 statutes
(10 U.S.C. 7212, 4540, and 9540) applies only to those A-E services
covering the production and delivery of the designs, plans, draw-

Ings, and specifications, whereas the 6-percent limitation



Statutes limiting A-E fees

There are currently five provisions of law which impose a lim-
itation o€ 6 percent of the estimated construction cost on fees
paid to A-Es. This concept of limiting the fee to 6 percent was
derived from Public Law 43, approved April 25, 1939, which provided
with reference to the Department of the Navy:

"Sec. 3. Whenever deemed by him to be advantageous
to the national defense, and providing that in the opin-
ion of the Secretary of the Navy the existing facilities
oZ the Naval Establishment are inadequate, the Secretary
of the Navy is hereby authorized to employ, by contract
or otherwise, outside architectural Or engineering corpo-
rations, firms, or individuals for the production and de-
livery of the designs, plans, drawings, and specifica-
tions required for the accomplishment of any naval public
works or utilities project or the construction of any na-
val vessel, aircraft, or part thereof, without reference
to the Classification Act of 1923 (42 Stat. 1488), as
amended (5 U,S.C., ch. 13), or to section 3709 of the Re-
vised Statutes of the United States (4%U.S.C. 5). 1In no
case shall the fee paid for any service authorized by
~his section exceed 6 per centum of the estimated cost,
as determined by the Secretary of the Navy, of the proj-
ect to which such fee is applicable.” (Underscoring sup-
plied.)

Public Law 309, approved August 7, 1939, similarily authorized
the former War Department to procure such services. These statu-
tory provisions are now codified at 10 US.C. 4540, 7212, and 9540.

Section 4(b) of the Armed Services Procurement Act of 1947
(subsequently codified at 10 U.S.C. 2306(d)), which was enacted to
provide a similar 6-percent limitation on A-E fees, stated, in part:

"(x¥*x that a fee inclusive of the contractor's costs
and not in excess of 6 per centum of the estimated cost,
exclusive of fees, as determined by the agency head at the
time of entering into the contract, of the project to
which such fee is applicable is authorized in contracts
for architectural or engineering services relating to any
public works or utility project) ."
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stipulated in the later statutes (10 U.s .C. 2306(d) and 41 U.S.C.
254(b)) applies to all A-E services. The Department of the Navy is
the only agency that currently negotiates contracts under the au-

thority stated in the 1939 statutes. (See pp- 53 and 54.)
The agencies informed us that they had relied on decisions of

the Comptroller General reported at 21 Comp. Gen. 580 (December 18,
1941) and 22 id. 464 (November 14, 1942) to interpret all the per-
tinent statutes. In decisions dated December 12 and 19, 1966 (see
apps. I and 11), we advised the Secretary of Defense and the Admin-
iIstrator of General Services, respectively, that, in contrast to
the 1939 statutes, the provisions of 10 U.S.C. 2306(d) and

41 U.S.C. 254(b) permit no cost exclusions from application of the
limitation.

In these decisions it was pointed out as significant that
these latter statutes, as distinguished from the 1939 statutes,
made no reference to the "‘production and delivery of the designs,
plans, drawings, and specifications' but, rather, fixed a maximum
fee "in contracts for architectural or engineering services" and
that our prior decisions, which concerned only the 1939 statutes,
were not applicable to contracts subject to the fee limitation pro-
visions of 10 U.S.C. 2306(d) and 41 U.S.C. 254(b).



Fees naid 1In excess of
cratatocy licitation

Data furnished to us by the major construction agencies show
that for many A-E contracts the total fee exceeded 6 percent of the
estimated construction cost. The number of such contracts awarded
by the major construction agencies between January 1, 1964, and
May 31, 1966, and the extent to which the fees exceeded 6 percent
are summarized below.

Number of con:tracts In which

the fee exceeded 6 percent of
estimated construction cost

Over
Devartment OF_agency Total 6.1-10% 11-15% 16-20% 20%
Alr Force 260 236 15 6 3
Army 16 16 - - -
Navy 421 372 37 4 8
Agriculture 442 27 12 5
Commerce 3 3 - - -
Federal Aviation Agenc: 2% 2 - - -
General Services Admin-
i stration 218% 215 1 2 -
Health, Education, and
Welfare 17 17 - - -
Interior 192 14 4 1 -
National Aeronautics
and Space Administra-
tion 108 87 15 2 4
Treasury (U.S. Coast
Guard) 12 11 1 - ~
Veterans Administration 8 = - -
Total 1128 1008 8 20 15

%ata for these agencies are »>z=sed on a sample number of contracts.

The agencies included in the above listing believed that they
had. complied with applicable 6-percent statutory fee limitations
because of certain cost exclusions mentioned heretofore. However,



only those contracts awarded by the Department of the Navy under
the 1939 statute comply with the fee limitation.

The number of contracts shown in the above listing do not rep-
resent all A-E contracts of these agencies during the period Janu-
ary 1, 1964, to May 31, 1966. Although our review concentrated
primarily on contracts in which the fees exceeded the 6-percent
limitation, we did ascertain from related data furnished to us by
certain agencies--for some agencies data on total A-E contracts
were not readily obtainable--that the fees under many contracts
during the same period were apparently within the limitation, as
indicated in the following summary .

Number in
excess of
Total 6 percent Number
number of as shown within
Department Or agency contracts abeve 6 percent
Navy 2,800 421 2,379
General Services Administra-
tion (sample) 393 218 175
Health, Education, and Wel-
fare (National Institutes
of Health) 18 17 1
National Aeronautics and
Space Administration 276 108 168
Treasury (J.S. Coast Guard) 20 12 8

Types of A-E contracts subject to limitation

The Department of Defense has interpreted the fee limitation
in 10 U.S.C. 2306(d) as being applicable only to cost-plus-a-fixed-
fee A-E contracts and not to fixed-price contracts. Two civilian
agencies have similarly interpreted the fee limitation in the Fed-

eral Property and Administrative Services Act of 1949. It is our
opinion, however, that the fee limitations in both statutes apply

to all types of A-E contracts.



The fee limitation provision in 10 U.3.C. 2306(d) refers only
to the “fee for performing a cost-plus-a-fixed-fee contract.” The
decision of December 12, 1966, to the Secretary of Defense, previ-
ously noted, stated that the fee limitations of 10 3.S.C. 2306(d)
should not be considered as legally restricted to one class of con-
tracting. This conclusion was premised principally on the reason-
ing that:

1. 10 U.s.Cc. 2306(d) is a codification of section 4(b) of the

Armed Services Procurement Act of 1947 which, In our opin-
1on, applied to all A-E contracts regardless of type.

2. To restrict the limitation to cost-plus-a-fixed-fee con-
tracts could produce absurd results since the limitation
could be avoided by contracting on a fixed-price basis.

3. The apparent exclusion of fixed-price contracts Erom the
limitation in 10 U.S.C. 2306(d) resulted from inadvertent
error since the codification expressed the legislative in-
tent to restate, without substantive change, existing law.

We advised the Administrator of Veterans Affairs on August 31,

1966, that the legislative history of section 304(b) of the Federal
Property and Administrative Services Act of 1949, codified at

41 U.S.C. 254(b), clearly indicates that the Congress intended to
extend, as far as possible, the applicable provisions of the Armed
Services Procurement Act of 1947 to the civilian agencies of the

Government.



Agencies exempt from limitation
Section 602(d) of the Federal Property and Administrative Ser-

vices Act of 1949, as amended (numbered in the original act as
502(d)) (40 U.s.C. 474), exempts certain enumerated agencies and
programs from compliance with the 6-percent fee limitation con-
tained in 41 U.S.C. 254(b). W have reviewed the statutory exemp-
tions granted under this section to the Department of State, the
Atomic Energy Commission, and the Post Office Department.

The Secretary of State, under the Foreign Service Buildings
Act of 1926, as amended (22 U.S.C. 292, et seg.), is authorized in
section 296 thereof '"to obtain architectural and other expert tech-
nical services as may be necessary and pay therefor the scale of
professional fees as established by local authority, law or cus-
tom." The Atomic Energy Act of 1946, as amended (42 U.S.C. 2011,
et seq.), authorizes the negotiation of A-E contracts. The Post-
master General has been granted authority in 39 U.S.C. 2103(a)(2)
to negotiate contracts in connection with the leasing and building
acquisition activities of the Post Office Department without regard
to the statutory fee limitation.

The intent of the Congress in granting the limited exemptions
contained in section 602(d) is Expressed in House Report 670,
Eighty-first Congress, first session, on House bill 4754 which be-
came the Federal Property and Administrative Services Act of 1949,

as follows:

"It is not intended by these exemptions that those
administering the agencies or programs listed shall be
free from all obligation to comply with the provisions of
the Act or from all jurisdiction of the Administrator.

On the contrary, it is expected that they will, as far as
practicable, procure, utilize and dispose of property in

10



accordance with the provisions of the Act. and the regula-
tions issued thereunder, particularly so far as common
use items and administrative supplies are concerned. **%
In other weres, to the extent that compliance with the

Act and submission to the jurisdiction of the Administra-
tor will not so 'impair or affect the authority' of the

several agencies to which the subsection applies as to

interfere with the operation of their programs, the Act

will govern. %%

VW believe that A-E contracts negotiated by the Department of
State and the Atomic Energy Commission should not be regarded as
exempt from the statutory fee limitation in all situations. Con-
sistent with the above statement of congressional intent it would
be desirable for these agencies to determine whether application of
the fee limitation in a particular case would impair or adversely
affect the agencies' authority to administer their programs. The
Post Office Department, however, is specifically exempted from the
fee limitation and, hence, a determination of impairment or adverse
effect would not be necessary.

Comments Of professional societies

During the course of our review, we met with officials of the
American Institute of Architects (AIA) , the Consulting Engineers
Council (CEC) , and the National Society of Professional Engineers
(NSPE). Subsequently, we received a brief from the AIA on its
position regarding the 6-percent statutory limitation and a joint
brief on the same subject from CEC, NSPE, and the American Society
of Civil Engineers. Copies of these briefs are included as ap-
pendixes IITI and 1IV.

~ The AIA brief stated that the statutory limitation on A-E fees
“%%éi no longer serving the best interests of the Government or the
architectural and engineering professions and should be repealed.

The bﬁie‘f pointed out that:

11




1. The 6-percent limitation was based on a 1939 standard, one
that did not apply to today's complex buildings and did not
reflect the cost of providing architectural services.

2. Architects were suffering losses on some types of Govern-
ment work because of the limitation and were reluctant to
accept future jobs unless fairly compensated.

3. The limitation may force a reduction in design and research
effort which in turn may drive building costs higher.

The joint brief pointed out that more than three fourths of
all engineering work done in the United States was by contract ne-
gotiated without a restriction as to maximum engineering fees and
asserted that competent, responsible Federal negotiators who were
concerned with economy were the public's best assurance of quality
engineering from reputable and capable consulting firms.

The brief further claimed that contracting without the handi-
cap of an unworkable percentage limitation, regardless of the
amount of that percentage, would allow the maximum use of engineer-
ing talent and resource by the Government to develop superior solu-
tions or facilities, with savings not only in initial cost but in
operation and maintenance as well. Accordingly, the engineering
profession believes that the existing statutory fee maximums should
be repealed.

Agency comments on problems encountered
in administering the limitation

In addition to the problems incident to cost exclusions, pre-
viously discussed, the agencies reported difficulty in varying de-
grees in determining the estimated construction cost of a project.

The statutory fee limitation requires that the agency deter-
mine the estimated construction cost of the project at the time of

entering into an A-E contract. However, the estimated construction
cost is sometimes unknown at that time because the agency may know

12



only the requirements for the facility, and information necessary
to estimate the construction cost may not be available until after
the A-E has done some preliminary work.

In other instances, the A-E may be engaged for engineering
studies for the purpose of making recommendations as to the type or
extent of construction to be undertaken. The estimated cost of
construction work, or whether construction will be undertaken, is
not known until after the studies are completed and evaluated by
the agency. Even under such circumstances, the agency 1is required
to determine whether the A-E fee complies with the statutory limi-
tation at the time of awarding the contract.

Some agency officials stated that the construction of rela-
tively small projects may present complex design problems calling
for proportionately far more A-E effort than that for larger proj-
ects. They stated that there was no direct relation between a
project's construction cost and its related A-E effort and that
there was no satisfactory means of measuring the extent of A-E ef-
fort that should be applied to new work. They further pointed out
that, historically, engineering design and related work for reha-
bilitation, repairs, and improvements to structures may run as high
as 20 percent of the cost of on-site construction.

Agency officials have advised us that the agencies' ability to
obtain A-E services will be seriously affected by discontinuance of
the existing practice of excluding certain contract costs from the
application of the fee limitation on the basis that such costs do

not relate to the production and delivery of plans and specifica-

tions and, further, that the agencies will probably be forced in
the future to discontinue contracting for at least part of the A-E
services whenever a reasonable fee will exceed the 6-percent limi-
tation.

13
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Some agency officials suggested that the percentage be iIn-
creased. Since A-E fees vary from about 3 percent to over 20 per-

cent of estimated construction cost, the present ceiling would have
to be increased substantially over the present 6-percent maximum.
Moreover, regardless of the percentage selected, the limitation

would be ineffective because an agency could perform somz= of the
A-E work with its in-house staff since the present limitation does
not consider ths scope of services to be rendered.

For example, assuming that the estimated construction cost is
the same for two similar structures, each being constructed by a
different agency, one agency may engage an A-E to do preliminary
engineering work, prepare the plans, and supervise the construc-
tion, whereas the other agency may engage an A-E only to prepare
the plans but may perform the other services itself. Although the
scope of services rendered by the A-Es under their contracts would
vary significantly, the fee limitation would apply equally even
though a reasonable fee would be substantially different in each
Instance.

Another suggestion was to authorize the head of each agency or
the Administrator of General Services to waive the fee limitation
where he determined it to bz inequitable and stated in writing his
reasons for such determination. Considering the high percentage
of contracts wherein the fee exceeded the limitation, the likely
frequency of such dztermination would tend to negate the effective-
nzss of the fez limitation.

One agency suggested that th= fee limitation be repealed. In
this regard, it stated that use of a jercentage limitation related
to construction cost was objectionable from an engineering stand-
point. This agency bezlieved that inadequate A-E services induced

14



by low fees would tend to promote high construction costs. The

agency claimed that experience indicated that an adequate invest-
ment In engineering investigations and studies preparatory for and
during the design stages usually produced the lowast overall proj-
ect cost.

Another agency suggestion wvas to amend the statute to make it
applicable only to cost-plus-a-fixed-fee contracts, and then it
would be applicable only to the fees for work related to the prepa-
ration and delivery of plans and specifications. It seems to us
that such a narrow application would defeat the purpose of a limi-
tation, because it would exclude fixed-price A-E contracts from
application of the limitation.

Agency comments

We met with representatives of the Department of Defense
(DoD), General Services Administration, National Aeronautics and
Space Administration, and Veterans Administration on February 20,
1967, to discuss the findings and conclusions stated iIn our draft
report. They agreed with our recommendation, stated below, to re-
peal the 6-percent statutory fee limitation.

Thereafter, in a letter dated March 3, 1967 (see app. VI), the
Assistant Secretary of Defense (Installations and Logistics) stated
that, should the limitation not be repealed, steps could be taken
by DOD to ensure that Euture A-E contracts are negotiated by the
Army and the Alr Force, as well as the Navy, under authority of the
1939 statutes as codified at 10 U.S.C. 4540, 9540, and 7212, re-
spectively. Since the limitations set forth in the 1939 statutes
apply only to the costs involving the preparation and delivery of
designs, plans, drawings, and specifications, DOD could continue to
exclude all other costs In determining compliance with the fee-

limitation statutes. Similar negotiation authority, however, would
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not be available to NASA, Coast Guard, or any of the civilian agen-

cies.
In a letter dated April 1, 1967, the Acting Director of the

Bureau »f the Budget advised us that the Bureau was in favor of
repealing the statutory fee limitation.
Conclusion

In our opinion, the present statutory fee limitation is Im-
practical and unsound principally because:

1. The limitation is governed by estimated construction costs
which do not necessarily relate to the value of the A-E
services rendered. (See further discussion at pp. 13 and

35.)

2. Estimated construction costs may not be known at the time
the limitation must be applied.

3. Some A-E contracts do not involve programmed construction
projects.

4. The limitation may be partially avoided by agencies having
their in-house resources perform services that have gener-

ally been contracted to A-E firms.

5. A-E fees in terms of percentages of construction cost vary
widely and thus render impracticable the establishment of a
percentage at an appropriate level to =ffectively limit the
fee for the majority of contracts.

Recommendation to the Congress

We recommand that the Congress repeal the 6-percent limitation
imposed on A-E fess by 10 U.S.C. 2306(d), 4540, 7212, and 9540 and
by section 304(b) of the Federal Property and Administrative Ser-
vices Act of 1949, as amended (41 U.S.C. 254(b)).

We believe that the present statutory requirements for compet-
itive negotiation and the submission and certification of cost or
pricing data discussed In th= succeeding sections, If properly ap-
plied to contracts for A-E services, should provide adequate assur-

ance of reasonable A-E fees.
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REQUIREMENTS FOR BMISSION OF COST OR PRICING DATA
BY PROFESSIONAL SERVICES CONTRACTORS

With certain exceptions the military departments are required

by 10 U.S.C. 2306(f) to obtain cost or pricing data in negotiating

contracts, and most civil agencies are subject to similar require-
ments included in the Federal Procurement Regulations (FPR).

Military procurement statute

To provide safeguards for the Government against inflated cost
estimates in negotiated contracts and subcontracts, section 2306 of
Title 10, U.S.C.,]‘ was amended by Public Law 87-653 to add a new
subsection (f), effective December 1, 1962. Section 2306(f) re-
quires contracting officials to obtain from contractors and sub-
contractors cost or pricing data in support of cost estimates and
a certificate that such data are accurate, complete, and current.
Pertinent provisions concerning the applicability of these require-
ments are:

"(1) Prior to the award of any negotiated prime contract

under this title where the price is expected to ex-
ceed $100,000 ;

""(2) Prior to the pricing of any contract change or modi-
fication for which the price adjustment is expected
to exceed $100,009, or such lesser amount as may be
prescribed by the head of the agency;

"(3) Prior to the award of a subcontract at any tier,
where the prime contractor and each higher tier sub-
contractor have been required to furnish such a cer-
tificate, if the price of such subcontract is ex-
pected to exceed $100,000; or

1Agencies subject to provisions of 10 U.S.C. 2306(f) are Depart-
ments of the Air Force, Army, and Navy; the National Aeronautics
and Space Administration; and the Coast Guard.

17



""(4) Prior to the pricing of any contract change or modi-
fication to a subcontract covered by (3) above, for
which the price adjustment is expected to exceed
$100,000, or such lesser amount as may be prescribed
by the head of the agency.'

The statute also requires that these contracts contain a pro-
vision for adjustment of prices where defective data are furnished
and for certain exceptions to the above requirements as follows:

“"Any prime contract or change or modification thereto un-
der which such certificate is required shall contain a
provision that the price to the Government, including
profit or fee, shall be adjusted to exclude any signifi-
cant sums by which it may be determined by the head of
the agency that such price was increased because the con-
tractor or any subcontractor required to furnish such a
certificate, furnished cost or pricing data which, as of
a date agreed upon between the parties (which date shall
be as close to the date of agreement on the negotiated
price as is practicable), was inaccurate, incomplete, or
noncurrent: Provided, That the requirements of this sub-
section need not be applied to contracts or subcontracts
where the price negotiated is based on adequate price
competition, established catalog or market prices of com-
mercial items sold in substantial quantities to the gen-
eral public, prices set by law or regulation or, in ex-
ceptional cases where the head of the agency determines
that the requirements of this subsection may be waived
and states in writing his reasons for such determina-
tion."

The legislative history of Public Law 87-653 is not indicative
of any intent that contracts for professional services are to be
exempted from the requirements of the law.

Federal Procurement Regulations

Although the Federal Property and Administrative Services Act
of 1949 has not been amended to require cost or pricing data, the

18



second edition of the FPR' includes a revision of the regulations
relating to the reqyirements for cost or pricing data similar to
those established by Public Law 87-653 and its iImplementing provi-
sions iIn the Armed Services Procurement Regulation (ASPR).%  How-
ever, the General Services Administration has determined that these
revised FPR requirements should not be applied to A-E contracts be-
cause of their special unique characteristics even though such con-
tracts are not excluded as such from the requirements of Public
Law 87-653 or from the requirements of FPR.

lAppIicable to all agencies subject to provisions of the Federal
Property and Administrative Services Act of 1949, as amended. The
Coast Guard, although not subject to the FPR, has adopted it.

2 - .
Agencies subject to ASPR are the Departments of the Army, Navy,
and Air Force.

19



Federal Procurement-Regulations

The following agencies awarded contracts over $100,000each
during calendar year 1965 for A-E services but, except as noted,
did not require the contractors to submit and certify cost or pric-
Ing data.

Contracts
over $100,000each
Number Amount
General Services Administration 24 $9, 269,981
Atomic Energy Commission 48 1,142,369
Veterans Administration 4 1,056,000
Department of Health, Education, and
Welfare:

National Institutes of Health 1 225,088
Department of the Interior:

Bureau of Indian Affairs 1 110,000

9Fees determined on the basis of a percentage of estimated con-
struction costs. In other A-E contracts of this agency where fee
IS determined on the basis of the A-E"s estimated cost of ser-
vices, agency procedures prescribe that A-Es submit and certify
cost or pricing data.

Officials of the General Services Administration and the Vet-
erans Administration informed us that they did not consider the
cost or pricing provisions of the FPR as applicable to A-E con-
tracts.

The National Institutes of Health has not considered the cost
or pricing data requirement in the FPR as being applicable to A-E
contracts; however, it receives a signed fee proposal from the A-E
with data similar to that required iIn the FPR but it does not re-
quire a certification.

Officials of the Bureau of Indian Affairs stated that the Bu-
reau did not require cost or pricing data because of advice
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received from the General Services Administration that the FPR pro-
visions did not apply to A-E contracts.

Agency policies consistent with law or
Federal Procurement Regulations

Some agencies require that A-Es submit cost or pricing data
for contracts over $100,000; one agency requires that A-Es submit
such data for all contracts, regardless of amount. Contracts for
A-E services in excess of $100,000 each, awarded by these agencies
during the period indicated, are shown in the following table.

Agency Number Amount
Between January 1, 1964, and March 31, 1966:
Department of the Army 112 $32,457,338
Department of the Navy 87 17,398,437
Department of the Air Force (note a) 40 15,738,277
National Aeronautics and Space Administra-
tion (note b) 17 3,020,478
Treasury Department:
Coast Guard (nhote c) 19 1,198,070
Total 275 69,812,600
Between October 1, 1964 (note d), and March 31,
1966:
Department of the Interior:
Bureau of Reclamation 5 854,931
Off ice of Saline Water 16 3,107,720
Atomic Energy Commission (note e) 3 3,382,491
Total 24 7,345,142
Total for both periods 209 $77,157,742

2Includes 10 supplemental agreements totaling $2,002,000.
PIncludes contracts through tay 31, 1966.

CAgency has advised us that it requires cost or pricing data on all A-E con-
tract.<,regardless of amount.

YEffective date of subject provisions of FPR.

CRelates to A-E fees determined on the basis of the A-E"s estimated cost of
services. Includes two subcontracts totaling $2,882,491.
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The Federal Aviation Agency did not let. any A-E conrracts in
excess of $100,000 during the period October 1, 1964, to March 31,
1966; however, it subsequently negotiated a contract in the amount
of $297,000 for which it required the submission and certification

of cost or pricing data in accordance with the FPR.
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Agency comments
VW met with the representatives of the Department of Defense,

General Services Administration, National Aeronautics and Space Ad-
ministration, and Veterans Administration on February 20, 1967, to

discuss the findings and conclusions stated in our draft report.
Representatives of DOD noted that the cost or pricing requirements
of the act as implemented by the ASPR were being appropriately ap-
plied in the negotiation and award of A-E contracts and that it was
feasible to get such data. A representative of the GSA advised
that, although the FPR requirements for cost or pricing data were
not being applied in the case of A-E contracts, consideration would
be given to revising the FPR to provide for such application.

The Bureau of the Budget advised us informally that it be-
lieved that cost or pricing data should be obtained for A-E con-
tracts.

Comments of the professional societies

The American Institute Of Architects, the American Institute
of Consulting Engineers, the American Society of Civil Engineers,
the Consulting Engineers Council, the Engineering Division of the
American Road Builders Association, and the National Society of Pro-
fessional Engineers furnished us their comments on our draft report
on February 24, 1967. (See app. V.)

The architectural and engineering societies stated that they
subscribed to the philosophy of "truth in negotiation'" underlying
10 U.s.C. 2306(f). However, they stated that the report, in recom-
mending the application of section 2306(f) to A-E contracts, did not

make certain distinctions which they believed were essential if the
provision was to be workable and equitable. The professional soci-

eties were concerned that the agencies, when requiring the A-E to
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certify the cost or pricing data, would make no distinction between
those components of the contract price which were or could be known
at the time of contracting and those components which could only be
generally estimated. They stated that they would have no difficulty
in certifying those A-E costs which were known at the time of con-
tracting.

V¢ believe that the Armed Services Procurement Regulation and
the Federal Procurement Regulations recognize that the cost or pric-
ing data subject to certification are limited to that data which are
"factual." On October 16, 1964, the Department of Defense issued
the following instructions defining cost or pricing data, which were
incorporated in ASPR 3-807.3 on January 29, 1965:

"(e) ‘'Cost or pricing data' as used in this part
refers to that portion of the contractor's submission
which is factual. The requirement for 'cost or pricing
data' subject to certification is satisfied when all
facts reasonably available to the contractor up to the
time of agreement on price and which might reasonably be
expected to affect the price negotiations are accurately
disclosed to the contracting officer or his representative.
The definition of cost or pricing data embraces more than
historical accounting data; it also includes, where appli-
cable, such factors as vendor quotations, nonrecurring
costs, changes in production methods and production or
procurement volume, unit cost trends such as those associ-
ated with labor efficiency, and make-or-buy decisions or
any other management decisions which could reasonably be
expected to have a significant bearing on costs under the
proposed contract. In short, cost or pricing data consist
of all facts which can reasonably be expected to contrib-
ute to sound estimates of future costs as well as to the
validity of costs already incurred. Cost or pricing data,
being factual, is that type of information which can be
verified. Because the contractor's certificate pertains
to 'cost or pricing data', it does not make representations
as to the accuracy of the contractor's judgment as to the
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estimated portion of future costs or projections. It does,

however, apply to the data upon which the contractor's
judgment is based. This distinction between fact and judg-

ment should be clearly understood.”
The same provision has also been incorporated in subsection
1-3.807-3 of the Federal Procurement Regulations,

Conclusion
It is our view that the requirements of Public Law 87-653 and

the FPR for the submission and certification of cost or pricing
data apply to A-E contracts. Although agencies use various methods
for calculating A-E fees (see p. 34), the use of a particular
method does not obviate compliance with Public Law 87-6533 or the
FPR .

The requirement for cost or pricing data is compatible with
the position taken by our Office in reports dealing with consultant
engineer fees that such fees should be based on the estimated value
of these services. We believe that any other method of contract
pricing, such as a percentage of estimated construction cost, does
not have any necessary relationship to the value of the A-E ser-
vices and therefore does not afford an adequate means of determin-
ing whether or not the fees are reasonable. The fact that some
agencies negotiate A-E contracts on the basis of cost or pricing
data would indicate that this method is feasible.

In our opinion, the concept of cost which is implicit in Pub-
lic Law 87-653 and the FPR is sound and should be required of all
agencies in contracting for A-E services. Furthermore, we believe
that, with respect to significant requirements such as those per-
taining to cost and pricing data and in the absence of compelling
reasons to the contrary, the Govermment should follow uniform re-
quirements in the negotiation o€ A-E contracts.
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In view of the inherent merits of determining A-E fees on the
basis of the estimated value of services to be rendered, as de-
scribed heretofore, and since the ASPR does not provide for excep-
tions beyond the scope of Public Law 87-653, it is our opinion that
appropriate action should be taken by the General Services Adminis-
tration to ensure compliance with the cost or pricing requirements
In the negotiation of A-E contracts. We believe that such action
would ensure uniform application of these requirements to A-E pro-

curements generally.
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REQUIREMENT THAT PROPOSALS BE SOLICITED
FROM THE MAXTMUM NUMBER OF QUALIFIED SOURCES

Public Law 87-653 (section 2304(g) of Title 10, U.S.C.) and
the Federal Procurement Regulations require, with certain excep-

tions, that, in all negotiated procurements in excess of $2,500,
proposals be solicited from the maximum number of qualified sources
consistent with the nature and requirements of the supplies or ser-
vices to be rendered and that written or oral discussions be con-
ducted with all responsible offerors who submit proposals within a
competitive range, price and other factors considered. However,
the agencies subject to this requirement generally solicit a pro-
posal only from the A-E firm selected on the basis of technical
ability. In our opinion this negotiation procedure does not comply
with the above requirement. (See pp. 55 through 65.)
Agency procedures for selecting A-Es

Each Federal agency generally establishes a selection board to

aid in the selection of contractors for A-E services in connection
with its construction projects. This board, comprising key person-
nel within the design and construction units of an agency, usually
collects and maintains data on various A-E firms. When A-E ser-
vices are required, the selection board reviews and evaluates the
gualifications of individual firms by considering such factors as
the special requirements of the job and the firms' capacity to do
the proposed work, past record in other Government work, geograph-
ical location, and familiarity with the area where the project is
to be located. The board usually recommends, in order of prefer-

ence and without consideration of price, a minimum of three firms

considered best qualified to perform the required services.
The agency contacts its first selection to ascertain if that

firm is interested in doing the work. |f the firm responds
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affirmatively, the agency requests the firm to submit its proposed
fee terms. The agency also develops its estimate of a fee and

compares it with the A-E firm"s proposal to determine iIf the fee
is fair and reasonable. |If a satisfactory fee cannot be agreed
upon, negotiations are terminated and the agency®s second choice
is Invited to enter iInto negotiations. This procedure is followed
until a satisfactory agreement is reached.

Agency comments

We met with representatives of the Department of Defense,
General Services Administration, National Aeronautics and Space
Administration, and Veterans Administration on February 20, 1967,
to discuss the findings and conclusions stated in our draft report.
All of these agencies were opposed to the concept of soliciting
multiple proposals. They expressed the belief that price would be-
come the determining factor in the final. selection because of the
lack of other tangible factors to justify selecting a more costly
proposal.

The agencies also claimed that, under the present system of
negotiating A-E contracts, reasonable fees are assured by their
fee-estimating capability and by the fact that the A-E is compet-
ing with the Government®s estimate. The agencies believed that any
change in the present procedures would tend to lower the quality
of A-E services.

Thereafter, in a letter dated March 3, 1967 (see app. VI), the
Assistant Secretary of Defense (Installations and Logistics) stated
that DOD believed that its present A-E selection procedures (ASPR,
section XVIII) constituted the maximum competition consistent with

the nature and requirements of the services being procured. There-
fore, DOD remains of the view that its procedures comply with the
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competitive negotiation requirements of Public Law 87-653. DOD
further believes that the legislative history of Public Law 87-653
fails to provide any basis for denying discretion to DOD to deter-
mine that the particular market conditions may compel selection on
the basis of technical ability of members of a profession who pro-
fess to reject price competition, DOD stated that the enactment of
Public Law 87-653 did not change the conditions of the market place
and that i1t was unlikely that the A-Es would now be prepared to
offer competitive price proposals. DOD stated further that:

'%%% In the event the architect-engineer community should

evidence its professional willingness to engage in price

competition, the DOD is prepared to undertake a re-
assessment of its present procedures in the light o€ the
resulting new climate and considering the varying nature

of A-E requirements. *** Until it is demonstrated that

the A-E community is prepared to countenance competition

on price, the DOD, believing that it is complying with

P.L. 87-653, would intend to proceed as before. ***"

In our meetings with representatives of the professional
societies, we inquired whether their members would be willing to
conduct negotiations with the Government in accordance with the re-
quirements of Public Law 87-653. They advised us that they were
not prepared at that time to state their position on this matter,

The standards of the AIA are set forth iIn the Iustitute's
Standards of Professional Practice which provide, in part, that
"an architect shall not enter into competitive bidding against
another architect on the basis of compensation.'" The following
provisions of the bylaws of the Institute form the basis for the
enforcement of the code.

"Any deviation by a corporate member from any of
the Standards of Professional Practice of the Institute

or from any of the rules of the Board supplemental
thereto, or any action by him that is detrimental to
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the best interests of the profession and The Institute
shall be deemed to be unprofessional conduct on his part,
and ipso facto he shall be subject to discipline by The
Institute.”

The Coordinating Committee on Relations of Engineers iIn Pri-
vate Practice with Government, a joint committee created by five
professional engineering organizations of national scope, adopted
a guide for the selections of engineers iIn private practice on
September 28, 1961, With respect to competition, the guide stated
In pertinent part:

"No ethical Engineer in Private Practice will submit a
bid or quote a price which is to serve as a basis for
1ts selection, because quality--and not price--is the
only true measure of the worth of professional services.
This holds €or lLawyers and Physicians, as well as for
Engineers. Selection, influenced by price, leads to
the possible employment of an inexperienced Engineer
whose services may cause an unwarranted Increase iIn
construction cost."

Comments of professional societies

Representatives of the American Institute of Architects, the
American Institute of Consulting Engineers, the American Society
of Civil Engineers, the Consulting Engineers Council, the Engi-
neering Division of the American Road Builders Association and the
National Society of Professional Engineers in their comments on
our draft report on February 24, 1967 (see app. V), expressed their
belief that the legislative history of Public Law 87-653 consti-
tuted substantial ground for concluding that the competitive nego-
tiation requirements of the act were not intended to apply to A-E
services.

Additionally, they maintained that, even iIf A-E services were
subject to Public Law 87-653, the existing agency procedures were
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fully consistent with the spirit and purpose of the statutory re-
guirement that proposals be solicited from the maximum number of
qualified sources consistent with the nature and requirements of
the services to be procured. Moreover, they advised that, in view
of the expertise inherent in contracts for professional A-E ser-
vices and the individualized character of the services rendered, it
would be incompatible with the nature of the services to apply the
requirements of the statute iIn securing A-E services.

They also indicated concern about the administrative burden
that would be iImposed by the necessity for evaluating many A-E pro-
posals, the pressures upon the agencies to pay attention only to
the lowest offer, and the reluctance of outstanding A-E firms to
incur the cost of formulating proposals because the chances of be-
ing retained would be reduced.

We believe that the nature and requirements of the A-E ser-
vices to be procured will determine in large measure the number of
proposals solicited for a particular procurement. The maximum num-
ber of sources solicited may be properly influenced by both the
scope and complexity of the contemplated services and the contrac-
ting agency”s judgment as to the firms qualified to perform these
services. Once this determination has been made, proposals can be
solicited from all qualified sources.

The professional societies claimed that our draft report
erroneously gave the impression that existing agency procedures had
been formulated In deference to the ethical requirements of the
architectural and engineering professions. They believed that the
professional standards and the agency procedures had been derived
from the same policy considerations in that both recognized the
unique relationship between A-E and client and that an undue
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concern for price could only lead to a lessening in the quality of
performance, to the serious detriment of the client.
Conclusion

We recognize that there is some basis for the argument that
the language of the statute which requires that competitive nego-
tiations "'shall be consistent with the nature and requirements of
the supplies or services to be procured' justifies the procedures
presently being followed in the negotiation of A-E contracts and
that the present methods of negotiating A-E contracts are based on
well-established traditional methods of doing business with A-Es.

We find no present statutory basis, however, which would
exempt A-E contracts from compliance with the requirements of Pub-
lic Law 87-653 to solicit proposals from the maximum number of
gualified sources, as explained iIn the preceding section of the re-
port, and to conduct discussions with all responsible offerors
whose proposals are within a competitive range, price and other
factors considered. Therefore, we are of the opinion that the pre-
sent negotiation procedures and practices do not conform with these
requirements.

We believe that compliance with the requirements of Public
Law 87-653 could be accomplished under procedures which might be
likened, in a limited sense, to the current two-step procedures
prescribed in ASPR 2-501, et seq. Such procedures could provide for
the submission of uripriced technical or design-competition pro-
posals by qualified professional firms. Thereafter, those respond-
ing firms which, in the opinion of the agency, had submitted the
best proposals could be requested to submit priced quotations on

their acceptable technical or design-competition proposals. Nego-
tiations could then be conducted under procedures which would
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result in an award to that offeror whose total. proposal was most
advantageous to the Government, price and other factors considered.

Recognizing, however, that the problem of how A-E services can
best be obtained is a complex one, we have advised the agencies that
present procedures may be followed until the Congress has had an
opportunity to consider the matter.
Matter for consideration by the Congress

Although we are of the opinion that the procurement of A-E
services is and should be subject to the competitive negotiation re-
qu”irements of Public Law 87-653, we think that, in view of past
administrative practices in the procurement of such services, it is
important that the Congress clarify its intent as to whether the
competitive negotiation requirements of the law are to apply to
such procurements. Should the Congress determine that i1t IS not so
intended, we believe that the law should be amended to specifically
provide for an exemption for this type of procurement.

Absent a clarification of congressional intent, we are of the
opinion that DOD should appropriately revise the ASPR to reflect
a proper implementation of Public Law 87-653. Also, GSA should
similarly revise the FPR so as to provide uniform selection proce-

dures for A-E services among the agencies subject to these regula-
tions.
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METHODS OF COMPUTING A-E FEES
AS A BASIS FOR NEGOTIATION

Federal agencies employ one or more of several methods in de-
termining and negotiating a reasonable fee for A-E services; how-
ever, the most commonly used are the detailed analysis method and

the percentage-of-estimated-construction-cost method. The fixed-
price type of contract is predominantly used by agencies in con-
tracting for A-E services.

Under the detailed analysis method, the agency estimates the
man-hour requirements and types of services Or personnel--architec-
tural, mechanical, draftsmen, engineers--for each phase of the ser-
vices to be required of the A-E, such as site investigation, design
services, and shop-drawing reviews. Estimated hourly rates are ap-
plied to the estimated number of man-hours and allowances are made
for the A-E"s overhead and profit to arrive at the total estimated
fee which 1s the basis for negotiation with the selected A-E.

Under the percentage-of-estimated-construction-costmethod,
the basic A-E fee is estimated by applying a certain percentage--
shown In a table or curve--to the agency®s estimated construction
cost and may be adjusted for such factors as complex or repetitive
type of projects, to arrive at a maximum A-E fee. Percentages vary
In Inverse proportion to construction costs; i.e.,, the higher the
estimated construction cost, the lower the percentage.

Both methods are used by various agencies of the Departments
of Agriculture, Commerce, Defense, and the Interior and by the
Atomic Energy Commission and the National Aeronautics and Space Ad-
ministration. The Federal Aviation Agency uses only the detailed
analysis method. The General Services Administration; the National
Institutes of Health of the Department of Health, Education, and
Welfare; the Post Office Department; the Department of State; and
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the United States Coast Guard of the Treasury Department generally
use only the percentage-of-estimated-construction-costmethod. The
Veterans Administration uses neither of the aforestated methods and
has advised us that it generally relies on its past experience and
on guides of professional societies and practices and policies of
the Department of Defense.

Background of the percentage-of-
construction-cost method

An article by a member of the AIA recites the history of the
percentage-of-construction-cost method and points out how, from the

architect"s standpoint, technical advances have invalidated any
merit which that method may have had. According to this article,
most architectural services in the latter part of the 19th century
and the early part of this century were performed in connection
with residences. Structural systems were almost uniform prior to
the general usage of structural steel and reinforced concrete; and
heating, plumbing, and electrical systems were either nonexistent
or In accordance with some manufacturers® standard installation.
The article states that, because of this uniformity, a fee based on
a percentage of construction cost was sound.

The article points out, however, that--with the infinite vari-
ety of buirlding materials, structural systems, and ailr-
conditioning systems presently available--the architect Is expected
to design a structure which can be built to satisfy requirements at
the lowest possible cost and that present-day usage of the
percentage-of-construction-cost fee systems, without recognizing an
infinite number of exceptions, iIs not realistic.

Views of professional societies
Several members of the American Institute of Architects iIn

various writings have criticized the traditional percentage-of-
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construction-cost method on several grounds, principally its nonre-
lation to the value of architect services. The AIA informed us of
a survey made by one of its local State chapters which Indicated
that engineering costs in that State had risen more rapidly than
construction costs. We were informed by a representative of the
AlIA that there was a movement among certain members of the AIA to
discontinue the percentage-of-construction-cost method and that
some of the larger Firms had discontinued it.

The Manual of Engineering Practice of the American Society of
Civil Engineers states that, over the years, engineering experience
has established some approximate correlations between engineering
costs and construction costs for certain types of engineering de-
sign where design procedures and construction materials are more or
less standardized.

The Manual states, however, that the validity of the
percentage-of-construction-cost method rests upon the assumption
that engineering costs vary in direct proportion to construction
costs irrespective of the location or type of construction under-
taken. It points out, however, that this iIs a questionable assump-
tion because modern materials, methods, and automatic devices usu-
ally require greater engineering effort than that required previ-
ously, whereas modern mechanization of construction operations has
resulted in a slower rate of increase In construction costs.

The Manual states further that, in view of this disparity,
there is now a tendency to negotiate compensation on the basis of
detailed man-hour costs rather than to negotiate by rigid adherence
to published schedules and curves which are based on a percentage-
of-construction costs. The Manual concludes that, with due consid-

eration of the ranges within which engineering scope may vary, the
percentage-of-construction-cost method is, when judiciously
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applied, still a valuable tool for general comparison with other

methods of fee computation.
A report, issued in 196C by the National Society of Profes-

sional Engineers, contains the following statement:

""Engineering fees are dependent on many uncontrollable
variables and it i1s impossible and impractical to gener-
alize on an engineering fee as a function of construc-

tion cost for a specific project.*”

A joint brief of the Consulting Engineers Council, the Na-
tional Society of Frofessional Engineers, and the American Society
of Civil Engineers to the Comptroller General concerning the prob-
lem of statutory fee maximums for engineering services states that,
although there i1s some correlation between engineering and con-
struction costs, the validity of the percentage-of-construction-
cost method of determining A-E fees rests upon the guestionable
premise that engineering costs vary iIn direct proportion to con-
struction costs. The brief notes that engineering costs have
risen, and will continue to rise, nearly twice as fast as construc-
tion costs In general.

Conclusion
As previously stated it has been the position of our Office

that consultant engineer fees should be based on the estimated
value of the services to be rendered. This position appears to be
substantially affirmed by the expression of the professional socie-
ties of architects and engineers as recited above.

We believe that the requirement for the submission and certi-
fication of cost or pricing data by A-E firms (see p. 25) implic-
itly calls for the negotiation of A-E fees in terms of the esti-
mated value of the A-E services based upon due consideration of

cost or pricing data submitted by the negotiating A-E firm. We
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believe further that this same concept is the underlying principle
of negotiated contracting and should be followed in the negotiation
of all contracts for A-E services which are subject to the compet-
itive negotiation requirements of Public Law 87-653 and the FPR as

stated on page 33.
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SCOPE OF REVIEW
Our review of the administration by major Federal construction

agencies was directed to certain statutory and regulatory require-
ments relating to A-E fees and to the methods by which agencies de-
termine and negotiate A-E fees. Our review included an examination
of the statutes and legislative history relative to these require-
ments, the prescribed policies and procedures of the agencies for
implementing such requirements, and a selected number of A-E con-
tracts to ascertain the general practices and interpretations of
the agencies in administering these requirements. We also met on
several occasions with representatives of the American Institute of
Architects, the Consulting Engineers Council, the National Society
of Professional Engineers, the American Society of Civil Engineers,
and the Engineering Division of the American Road Builders Associa-
tion and obtained their comments on certain matters discussed in
this report. The Society of American Registered Architects and the
National Constructors Association also furnished us with their com-
ments on our draft report.

Our review was made at the headquarters in Washington, D.C.,
and at certain field locations, as necessary, of the following
agencies which contract for A-E services.

Department of Agriculture

Department of Commerce

Department of Defense

Department of Health, Education, and Welfare
Department of the Interior

Department of State

Post Office Department

Treasury Department

Atomic Energy Commission

Federal Aviation Agency

General Services Administration

National Aeronautics and Space Administration
Veterans Administration
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Consideration of the reasonableness of the fees paid to A-Es
and of the cost or pricing data furnished to some agencies by the
A-Es was not within the scope of our review.
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;JM\_\ COMPTROLLER GENERAL OF THE UNITED STATES

' 15 WASHINGTON © C 21543

B-152306 December 12, 19%6

Dear #r. Secretary:

letter dated November 5, 1966, the Assistant Secretary of
Defense (Installations and Logistics) furnished us with replies to
certain questions which we raised in a letter dated September 9, 1966,
with reference to our current Government-wide study on the applications
and interpretations of the fee limitations imposed by four statutes
codified in title 10 of the United sStates Code.

In our letter of September 9 we asked the following five questions:

"1, Whether the 6-percent fee limitations imposed by
the various statutes on the three military departments are
applicable to both fixed-price and cost-type contracts. In
this connection, we helc in decision B-152306 dated August 31,
1966, copy herewith, that the fee limitation in 41 U.S.C.
254({b) should not be administratively restricted to cost-
type contracting only.

"2. What is the legal basis for excluding certain
contract costs in applying the various statutory fee limi-
tations? We have taken the position that all costs--without
exception--incurred in rendering architectural or engineering
services in connection with public works projects are techni-
cally subject to the statutory 6-percent fee limitation imposed
by 41 US.C. 254(b).

"3. Under what circumstances i s the authority in 10 U.S.C.
230h(a)(k); id. 2304(a)(17); 4540; 7212; and 9540 invoked in
negotiating architect-engineer contracts?

"4. wnat is the justification for negotiating contracts
under 10 USC. Lsko; 7212; and 9540 in view of the broad
authority of 10us.c. 2304(a)(4)? Is the architect-engineer
contract entered into by a particular military department con-
sidered to be subject to 10 US.C. 2306(d) oF to the limita-
tion In the above-referenced sections?

"S. Are architect-engineer contracts negotiated in

accordance with 10 U.S.C. 230L4(g) and 2306(f) as imple-
mented by the pertinent provisions of the Armed Services
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Procurement Regulation? |If the requirements of these
sections are not considered to be applicable in the
negotiation of architect-engineer contracts please
explain the vasis of such position.”

The responsee of the Assistant Secretary to these questions were
as fTollows:

"L. The six percent fee limitation applies to all
architect-engineer contracts. 10U,S,¢, 2306(d) applies
to cost-plus~-fixed-fee contracts; 10 USC. , 1212
and 9540 apply to fixed-price and cost-type contracts.

"2. In accordance with the above statutory provi-
sions, costs incurred in the production and delivery of
designs, plans, drawings and specifications are consid-
ered to be subject to the 6% fee limitation, However, it
IS understood that certain costs need not be treated as
being within the 6% fee limitation, These include, for
example, reimbursement OF travel expenses, expenditures
for expert technical assistance znd amounteg representing
payments for technical supervision of the construction
work. See 21 comp. Gen. 580; 22 Comp. Gen., 464. In addi-
tion, we have considered that certain preliminary costs
such as Field surveys and investigations are not subject
to the zix percent limitation.

"3, and 4, Both the Army and the Air Force utilize
the authority of 10 U.3.¢, 2304(a)(k) to negotiate domestic
architect-engineer contracts. 4As you are aware, 10 US.C.
7212, applying only to the pavy, provides for contracts
'without advertising.® Therefore, since the use of 10
US.C. 2304(a)(k) is limited by the Armed Services Procure-
ment Regulation tc situations in which no other negotiation
exception is available, Navy architect-engineer contracts
cite 10US.C. 2304(a)(17) as negotiation "otherwise author-
ized by law. "'

"It i@s considered that 10 U.3,C. 2306(4) applies to
cost-plus-fixed-fee contracts only. The fee limitations of
10 US.C. 4540, 7212 and 9540 apply to both Fixed-price and
cost-type contracts and, whether or not used as authority to
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negotiate, the fee limitations therein are considered
applicable to all architect-engineer contracts.

"b. Concerning the requirement of 10 U.S.C.
2304(g) for competition, the provisions of section
XVIITI of the Armed Services Procurement Regulation
are followed with respect to the solicitations and
award of architect-engineer contracts. Since the
standards of professional practice for architects
and engineers do not permit them to compete for con-
tracts on a price basis, the selection of a contractor
is based on technical ability. Aas set forth in ASPR 18-
402.2, a minimum of three firms are selected. Negotia-
tions are then conducted with the first-selected firm.
In the event that a fair and reasonable price not in
excess of the Government estimate cannot be obtained,
negotiations are then conducted with the firm next in
order of preference. See ASPR 18-306.2. V¥ believe
that this procedure requires the maximum competition
consistent with the nature and requirements of the
services being procured. With respect to 10 U.S.C.
2306(f), the provisions of the Armed Services Procure-
ment Regulation are followed in that cost or pricing
data together with the appropriate certificate is
obtained as required under ASPK 3-807.3."

The concept of limiting to 6 percent the fee payable to architect-
en%ineers was derived from Public Law 43, approved April 25, 1939, and
Public Law 309, approved August 7, 1939. Sections 3 sad 2 of Public
Laws 43 and 309, respectively, provided:

"Sec., 3. Whenever deemed by him to be adventageous
to the naticnal defense, and providing that IN the opinion
of the Secretery of the Navy the existing facilities of
the Naval Esteblishment are inadequate, the Secretary of
the Navy is hereby authorized to employ, by contract or
otherwise, ocutside architectural or engineering corpora=
tions, firms, oF individuals for the production and
delivery of the designs, plana, drawings, and specifica-
tions required for the accomplishment of any naval public
works Or utilities project or the construction of any naval
vessel, aircraft, or part thereof, without reference Lo the

by
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Classification Act of 1923 (42 Stat. 1488), as amernded
(5u s.cC, Ch 13), or to section 3709 of the Revised
Statutes of the United States (1 U. S. C. 5). In no
case shall the fee paid for any service authorized by
this section exceed 6 per centum of the estimated cost,
as determined by the Secretary of the Navy, of the
project to which such fee is applicable.™

"Sec, 2. Whenever deemed by him to be advantageous
to the national defense, and providing that in the opinion
of the Secretary of W& the existing facilities of the War
Department are inadequate, the Secretary of War is hereby
authorized to employ, by contract or otherwise, outside
architectural or engineering corporations, firms, or
individuals for the production and delivery of the designs,
plans, drawings, and specifications required for the
accomplishment of any public works or utilities project
of the W& Department without reference to the Classifica-
tion Act of 1923 (42 Stat. 1488), as amended (5 U. S. C.,
ch. 13), or to section 3709 of the Revised Statutes of
the United States (41 U, S. C. 5). In no case shall the
fee paid for any service authorized by this section exceed
6 per centum of the estimated cost, as determined by the
Secretary of War, of the project to which such fee is
applicable. *

The two statutes are substantially similar; however, section 3
applied not only to public works or utilities but also to the con-
struction of any naval vessel, aircraft or part thereof, whereas,

section 2 was applicable to only public works or utilities projects.

These two statutes were codified by the act of August 10, 1956, as
10 USC. 7212 and 4540, and the corresponding provision for the
Air Force, derived from section 2, supra, is codified at 10 U.S.C.
9540, Both the original statutes and the codifications refer to
contracts for "producing and delivering designs, plans, drawings,
and specifications.” 1In 21 Comp. Gen. 580, we considered the legal
effect of the 6-percent fee limitation in section 2, supra, on a
cost-plus-a-fixed-fee contract for architect-engineer services and

stated at pages 586-587:

"Summarizing, | find nothing in the act of
August 7, 1939, or in the legislative history of

45
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that act, or in the general practice obtaining with
respect to Goverament or private contracts for archi-
tectural or engineering services which serves to
establish that the six-percent limitation Imposed

on the fees payable under contracts authorized by
section 2 of the act was intended to relate to fixed
fees under cost-plus-a-fixed-fee contracts. On the
contrary, an sxamination of each of the factors which
It is permissible to consider in aid of statutory con-
struction discloses many indications that the Congress,
in imposing the limitation, contemplated that the fee
which was limited to six percent should include every-
thing ordinarily covered by the fee in percentage-fee
contracts for services of the type here involved."

Our decision at 22 Comp, Cen. 464, 466, amplified the above
decision and held :

"t * * In other words, where contracts cover
both the preparation and delivery OF designs, plans,
etc., and the furnishing of supervisory services, the
provision in the act of August 7, 1939, limiting fees
of architect-engineers to O percent of the estimated
cost of the project involved, applies to that part of
said contracts which covers the “production and delivery
of the deeigns, plans, drawings, and specifications.”
Accordingly, in detzrmining whether the statutory limi-
tation has been exceeded there need be considered only
the guestion as to whether the total of the amounta paid
to the contractors as reimbursement of expenses and as
tess for _the preparation and delivery of designs, €tc.,
exceeds 6 percent of the estimated cost of the project;
and there need not be included in the computation any
amounts paid to the contractor as reimbursement of
expenses or as compensation for technical supervision
of the work."

We therefore agree that the codifications of the 1939 statutes
apply to all types of contracts and that costs which do not relate to
the prepsration of designs, plans, drawings, and specifications may kel
regarded as not subject to the 6-percent limitation imposed by those
statutes.

b6
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However, we do not agree that the codification at 13 U.S.C.
2306(a) applies only to cost-plus-a-fixed-fee contracts. Section
2306(d) provides, in pertinent part, that "The fee for performing
a cost-plus-a-fixed-fee contract for architectural or engineering
services for a public work or utility plus the cost of those serv-
ices to the contractor may not be more than 6 percent of the esti-
mated cost of that work or project, not including fees,”

The foregoing is a codification of a portion of section k(b)
of the Armed Services Procurement Act of 1947 which reads:

" * * and that a fee inclusive of the contractor's
costs and not in excess of 6 per centum of the estimated
cost, exclusive of fees, as determined by the agency head
at the time of entering into the contract, of the project
to which such fee is applicable ia authorized in contracts
for architectural or engineering services relating to any
public works or utility project). * = "

Public Law 1028, 84th Congress, 2d session, approved August 10,
1956, 70a Stat. 1-685, revised, codified and enacted into law title
10 of the United States Code, entitled "Armed Forces." Section 53
of that Law specifically repealed section 4{b) of the Armed Services
Procurement Act of L1947, but it was provided in section 49(a) thereof
that:

"* ¥ %t is the legislative purpose to restate,
without substantive change, the law replaced by those
sections on the effective date of this Act. * %

Senate Report No. 24.84, 84th Congress, 2d session, on HR. T0k9--
which wes enacted as Public Law 1028--contains an explanation of this

provision on pages 19-21:
"5. Restatement of substance

""The objective of the new titles bas been to restate
existing law, not to make new law. Consistently with
the general plan of the United States Code, the perti-
nent provisions of law have been freely reworded and
rearranged, subject to every precaution against dis-
turbing existing rights, privileges, duties, or func=
tfons. Adherence to the substance of existing law,
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however, has not always meant adherence to the letter
of the statute. Where court decisions, opinions of
officiales such as the Attorney General or the Comp-
troller General, executive orders, regulations, or
well-established administrative practice have estab-
lished authoritative interpretations clarifying
ambiguities in the law, the text has been reworded
to express those interpretations. These changes have
been explained in the applicable revision notes.

"6, Revision of language: style

“"Codification Involves the apparent paradox that
laws must be changed In form that they msy remain
unchanged in substance. Not to reword the statutes
that are being consolidated would result in obscurity,
ambiguity, prolixity, and inconsistency. Problems of
construction that do not exist when Inconsistencies in
language appear in independent enactments necessarily
arise when they are juxtaposed in a single reenactment.

* *
* * X

"It iIs sometimes feared that mere changes in termi-
nology and style will result in changes in substance or
impair the precedent value of earlier judicial decisions
and other interpretations. This fear might have some
weight were this the usual kind of amendatory legislation,
where It can be inferred that a change in language is
intended to change substance. In a codification statute,
however, the courts uphold the contrary presumptlon. the
law is intended to rerain substantively unchanged. *

"The presumption that the substance of the law is
intended to remain unchanged is strongly buttressed by
the inclusion of section 49 (@, providing that "In
sections 1-48 or this Act, it is the legislative pur-
pose to restate, without substantive change, the law
replaced by those sections on the effective date of
this Act. "

It is thus imperative to consider the intent and meaning of
section 4(b) of the Armed Services Procurement Act of 1947 since

48
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the legal effect of this section would govern, in large measure, the
interpretation of 10 USC. 2306(d) from which it was derived.

The fee limitation in section 4(b) is couched in language indica-
tive of an intention to accomplish the same legislative purpose of the
1939 statutes. The 1939 statutory Limitation broadly applies "to con-
tracts for architect-engineer services" without any reference to, or
any indication of, an intention to restrict its applications to a
specific type of contracting. This is reasonably supported by the
fact that cost-plus-a-fixed-fee type of contracting wes not generally
used until authorized by the act of June 28, 1940, 5k Stat. 676, 677.
Hence, It may Be said that the Congress was not legislating solely in
the area of cost-plus-a-fixed-fee contracting. Moreover, the 1947 fee
limitation, like the 1939 fee limitations, is one on the total compensa-
tion of an architect-engineer as distinguished from the other "fixed"
fee or profit limitations imposed by the 1947 statute.

W recognize that the legislative history references quoted in
our decision of August 31, 1966, 46 Comp, Gen. ___» L0 the Adminis-
trator of Veterans Affairs, might support the position of your Depart-
ment in the matter., However, we believe it more reasonable to impute
to the Congress an intention to fix a limitation on fees payable to
architect-engineers regardless of whether they be "fixed fees" for
determining profit or fees measuring the total compensation, however
computed under contract, payable to professional architects or
engineers.

There remains, however, for consideration the weight to be given
to the language used in the codification at 10 US.C. 2306(d) which
refers only to the "fee for performing a cost-plus-a-fixed-fee con-
tract for architectural or engineering services. (Empheasis supplied.)

As stated above, section 4{v) of the Armed Services Procurement
Act of 1947 wes codified by the act of August 10, 1956, Public Law
1028, While the historical and revision notes to 10 US.C. 2306
reference section 4 of the 1947 statute as the source statute, they
do not indicate the legislative purpose and intent of the language
changes of the codification. However, both the Senate and House
Reports on the codification legislation state that: “For each sec-
tion of the new titles a revision note has been written showing the
source law and explaining significant changes and omissions." (Empha-
sis supplied.) It therefore is reasonable to conclude that no change
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Turning now to the codification of section 4(b) of the 1947 act,
it IS quite apparent that fixed-price architect-engineer contracts are
not mentioned as subject to the 6-percent fee limitation. It is equally
apparent that to give effect to such silence could produce an absurd
result since, under the language of the codification, the fee limita-
tion could be avoided by contracting on = fixed-price basis. It there-
fore would seem to follow that the apparent exclusion of fixed-price
contracts from the fee limitation resulted from Inadvertent error since,
as we stated above, there was no legislative intent to change the law,
In that connection, we think there can be no doubt that section 4(b) of
the 1947 act applied to all architect-engineer contracts regardless of
type. See B-152306, cited sbove, ASPR 18-306.2{(b) restricts the fee
of fixed-price architect-engineer contracts to 6 percent of the esti-
mated construction cost of the project to which such architect-engineer
services apply. Also compare ASPR 3-405.5(c)(2) which refers to "con-
tracts for architectural or engineering services not to cost-plus-a-
fixed-fee contracts for such services.

It is therefore our view that the fee limitations of 10U,S.C,
2306(d) should not be considered as legally restricted to one typs or
class of contracting.

There is next; for consideration the reply of the Assistant Secre-
tary to our second query; that is, the legal basis for excluding certain
contract costs in applying the 6-percent fee limitation. It is stated
in the November 5 response that certain costs, exemplified by specific
categories of costs, need not be treated as being within the statutory
fee limitation, citing in support thereof ow decisions at 21 Coump,
Gen. 530, and 22 id. 44. Additionally, it is pointed out that certain
preliminary costs (field surveys and investigations) are not subject to
the limitation. The current provisions of the Armed Services Procure-
ment Regulation (ASPR) reflect the above-stated position. ASPR 13-
306,2(b) and 18-306.3 provide with respect to firm fixed-price type
architect-engineer contracts and cost-reimbursement contracts for
architect-engineer services that:

"x « * |If, however, the contract also covers any
type services other than the preparation of designs,
plans, drawings and specifications, that part of the
contract price €or such other services shall not be
subject to the six percent (6%) limitation."
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in meaning was intended by the Congress from the scope OF the 1947 act.
See, also, pages 19-21 of Senate Report No. 2484, referred to above,
where it IS stated that "These changes have been explained in the
applicable revision notes,"

In the foregoing regard, the courts will presume that a change
in phraseology or the addition or omission of words was not intended
to change the meaning of a particular statute unless a contra
intent is clearly expressed. 82 ¢.J.s., Statutes, section 276(b);
Sutherland (Horack, 3rd ed.), Statutory Construction, section 3/A0.
Moreover, It has been judicially recognized that, in proper cases, It
Is pemmissible to supply omitted words in legislation if to do so
would avoid absurd or unintended results. 50 An. Jur., Statutes,
sections 234 and 447; Sutherland (Horack, 3rd ed.), Statutory Con-
struction, section 492k, et seq.

We are aware of the rules of statutory construction which pre-
clude resort to legislative history of statutes in the absence of
ambiguity. This "plain meaning" rule of construction was applied in
early Supreme Court decisions dealing with revisions and codifications
to preclude examination of prior statutes to determine whether errors
of omission, etc., had been made, United States v, ==m=ns 100 U,S,
508; Cambrie lron Company v. ashburn, 118 U.S. 54; United States v.
Lacher, 134 U.5, 624. But more recent decisions make it clear that,
In addition to considering the express language of a statute, it is
proper to also consider the original statute as well as contempora-
neous legislation on the same subject. Association of Westinghouse
Salaried Employees v. Westinghouse Electric Core., 3438 U.8. 45/
Puerto Rico V. Shell co., 302 U.S. 253, 258; Harrison v, Northern
Trust Co., 317 U.8. k76, 479; District of Columbia v. Murphy, 31k
U.S. 41, 449, Tt also has been said that when the natural signif-
icance of the words used in a statute would produce an unseasonable
result, it is not only proper, but necessary) to sxamine the legis-
lative history of the enactments. 0Ozawa v. United States, 260 US.
178, 19k,

Although it cannot be said that the Language of 10 U,5.C, 2306(4)
is ambiguous, there is authority for concluding "ambiguity' when a
literal interpretation of the statute would lead to an unreasonable,
unjust, or impracticable result such as would compel the belief that
the Congress did not intend such result. 82 CJ.S. , Statutes, section
322b(3); 50 An. Jur., Statutes, section 226. CE Glswa v, United States,
129 F. Supp, 91k, 620, reversed on other grounds 231 F, 2d 884, certi-
orari denied 352 U.S. 926.
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Wwe have already agreed that only the contract costs attributable
to the production and delivery of designs, plans, drawings, etc., are
subject to the fee limitation imposed by the 1939 statutes as codified.
we adhere to our conclusion in 21 Comp. Gen. 580 and 22 id. 46k with
reference to certain cost items that may be excluded from operation
of the 1939 limitation. However, we believe application of those
decisions in the broad sense to the fee limitation prescribed by
10 U,5.C. 2306(d) is not justified.

It is necessary again to consider the legal import of section 4(b)
of the 1947 act from which the codification of section 2306(&) was
derived.

House Report No. 109, 80th Congress, lst session, on H,R, 1366,
which was enacted as the Armed Services Procurement Act of 1947, con-
tains an analysis of the legislation prepared by the then W& Depart-
ment which, together with the Department of the Navy, drafted the
leglslation. Page 33 of that report dealing with section 4 of H.R,
1366 reads in pertinent part:

"It is also directed that agreements for the fur-
nishing of architectural or engineering services relating
to any public works or utility project shall not provide
for the payment of a fee in excess of 6 percent of the
estimated cost of the project. 1In this instance it should
be noted that the limitation of the fee to the contractor
is inclusive of all costs incurred by him in the perform-
ance of the contract. This provision follows section 3
of the act of April 25, 3939, above referred to (54 Stat.
591; 34 U.s.C. 556)." (Emphasis supplied.)

In contrast to the 1939 statutes, the 1947 statute fixed a maxi-
mum fee "in contracts for architectural or engineering services.” The
limitation in section 4(b) therefore relates to the meximum fee payable
under such contracts and is not related to the "cost" of professional
services involved in furnishing designs, plans, etc. In fact, It is
significant that the 1947 statute, as distinguished from the 1939
statutes, makes no reference to the "production and delivery of the
designs, plans, drawings, and specifications.” Rather, the codifica-
tion limits the fee for "performing™ a contract for "architectural or
engineering services." Further, unlike the 1947 act, the 1939 statutes
limit the fee which may be paid for "any service authorized"” by the
statutes, that is, services relating to the preparation and delivery
of designs, plans, etc. V¥ regard the 1947 limitation as codified as
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one upon the total contract price for "architectural oF engineering
services™" and not a limitation upon the fee for a portion of the con-
tract services. In our opinion, section 2306(d) limits the total
amounts (costa plus profit) that Legally may be paid under a contract
for these professional services irrespective of whether particular
contract costs relate 1o the production and delivery of designs,
plans, etc., or whether they represent travel expenses, costs of
expert technical assistance or for supervision of construction, or
the like. Moreover, contract costs categorized as engineering serv-
ices are also subject to the fee limitation since section 2306(4)
refers to "engineering" services as well as to "architectural”
services,

We are aware of the long-established administrative practice of
excluding certain contract costs from application of the fee limita-
tion because they do not relate to the production and delivery of
designs, plans, etc. However, as stated above, such exclusions are
bottomed on the particular language of the 1930 statutes as codified.
The language OF section 2306(d) is not susceptible to the same inter-
pretation, and our decisions in 21 and 22 Comp. Gen. do not constitute
overriding precedents since those decisions were concerned with the
1939 statutes and not with section 4{b) of the 1947 act as codified
in J0USC. 2306(d).

while we are of the opinion that section 2306(d) permits no
exclusions OF costs from application of the 6-percent fee limitation,
no action in cases iInvolving this question will be taken by our Office
since we are currently conducting a Government-wide review of architect-
engineer contracting procedures generally with the view 10 submitting
appropriate recomuendations to the Congress early next year,

The Assistant Secretary advises that both the Army and the Ab
Force utilize the authority of 10U.5.¢. 2304(a)(4) Lo negotiate
domestic architect—en?ineer contracts, and that since 10U,3.C, 7212,
specifically applicable to the Navy, suthorizes such contracts without
advertising, Havy architect contracts are negotiated under 10 U,8.C,
2304(a)(17) as "otherwise authorized by law." In this regard, It IS
pointed out that ASPR 3-204.3 limits the use of 10 U.S.C. 230h(a)(h)--
the negotiation exception relating to personal or professional services—
to situations wherein no other negotiation exception is available. We
ars further advised that the fee lLimitations OF the 1939 statutes as
codified are considered to be applicable to all architect-engineer con-
tracts whether or not such statutes are us=d as the authority to nego-
tiate the contracts.
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We are Of the opinion that the 1939 statutes as codified, as well
as 10 U.8.C. 2304(a) , constitute basic suthority to negotiate architect-
engineer contracts, While only 10 U.5.C. 7212 specifically authorizes
the Navy tO procure these professional services without advertising,
hoth the Army and the Alr Force would appeer to have the equivalent
authority under 10 USC. 4540 and 95L0, respectively. The 1932 state
utes upon which all three codifications are based excepted the procure-
ment Of architect-engineer services from the advertising statute,
However, Public Law 1028, which codified the pertinent portions of the
1939 statutes, did not cerry forward the advertising exemption with
respect to the Army as 1t did specifically in the case of the HNavy,
See pages 308 and 524 of Senate Report No. 2i8L, 84th Congress, 2d
gession, on the codification legislation. The basis for the omission
in the case of the Army IS not explained in the legislative history
of the codification statute or in the historical and revision notes to
the applicable code sections., However, since section 4g of the codi-
fication statute provided that it was the legislative purpose tO
"restate, without substantive chenge," the law superseded by the
codification, we feel that the omission of the advertising exemption
was inadvertent, For this reason, and in the Light of the principles
of statutory construction discussed above, we believe that sections
h5k0 and 9540 Of title 10 should be regarded as & basis for authoriz-
ing the negotiation of architect-engineering contracts pursvant to
10 U.s.c. 230k(a)(17).

We do not, however, believe that the codifications of the 1939
statutes are self-executing. Under these statutes, the head of the
military department must determine that it is advantageous to the
national defense and that existing military facilities are insdequate
before the procurement authority Of those statutes may be invoked.
See Senate Report No, 263, 76th Congress, 1st session, on H,R, 4278
which was enacted as Public Law 43, approved April 25, 1939, and com=
panion House Report No. 1312, 76th Congress, lst sessiocn. We assume
that sufficient statutory bases exist for a delegation of authority
to make the determinations required by the codifications. See 10
U.8.C. 133(d), and section 5 of Reorganization Plan No, 6 of 1953,

67 Stat. 639.

The 6~percent limitation of the 1939 codifications has reference
only to those architect-engineer contracts negotiated under those codi-
fications. Hence, the permissive exclusions of costs from application
of that fee limitation may be reflected only in contracts executed pur-
suant to those codifications and not in contracts executed pursuant Lo
the negotiation authority of 10 U.S.C. 2304(a)(k). In the letter
respect, we point out again that the fee limitation of section 2306(d)--
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applicable t contracts negotiated under section 230k{a)(4)~-should
not be restricted to costs involving only the preparation and delivery

of designs, plans, =tc,, such as is the case under the 1939 codifications.

We are further advised in the November 5 letter that, with refer-
ence to the requirements of 10 US.C. 2304(g) for competitive negotia-
tion, the provisions of section XVI11, ASPR, are followed in the
solicitation and award of architect-engineer contracts. In this regard,
it is pointed out that since the standards of professional practice of
architects and engineers do not permit price competition for award of
a contract, the selection of the contractor is based on technical
ability. The selection and negotiation procedures as set out in ASRR
18402.2 and in ASPR 18-306.2(a), respectively, reflect the foregoing
principle,

ASPR 3-805,1 which prescribes the negotiation procedures to be
applied in the selection of offerors for negotiation and award is an
implementation of 10 U,S.C. 230k(g). That provision of law reeds as
follows:

In all negotiated procurements 1IN excess of
$2,500 1n which rates or prices are not fixed by ilaw or
regulation and in which time of delivery will permit,
proposals shall be solicited from the maximum number of
qualified sources consistent with the nature and reguire-
ments of the supplies or services to be procured, and
written or oral discussions shall be conducted with all
responsible offerors who submit proposals within a com-
petitive range, price, and other factors considered;
Provided, however, “hat the requirements of this subsec-
tion with respect to written or oral discussions need not
be applied to procurements in implementation of authorized
set-aside programs 0or to procurements where it can be
clearly demonstrated from the existence of adequate com-
petition or accurate prior cost experience with the
product, that acceptance of an initial proposal without
discussion would result in fair and reasonable prices
and where the request for proposals notifies all offerors
of the possibility that award may be made without
discussion." (Emphasis supplied.)
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The pertinent provisions of part 8--Price Negotiation Policies
and Techniques--of section III, ASPR, which are particularly for
consideration here are as follows:

"3-804 Conduct of Negotiations, Evaluation of
offerors' Or contractors' proposals, including price
revision proposals, by all personnel concerned, with
the procurement, as well as subsequent negotiations
with the offeror or contractor, shall be completed
expeditiously. Complete agreement of the parties on
all basic issues shall be the objective of the con-
tract negotiations. Oral discussions or written
communications shall be conducted with offerors to
the extent necessary to resolve uncertainiies*relating
'to the purchase or the price to be paid. *

* * *
* *

"3-805.1 General.

"§a3 After receipt of initial proposals, written
or oral discussions shall be conducted with all respon-
sible offerors who submit proposals within a competitive
range, price and other factors considered, except that
this requirement need not necessarily be applied to:

(i) procurements not in excess of $2,500;

(ii)procurements In which prices or rates are
fixed by law or regulations;

(iii)procurements in which time of delivery will
not permit such discussions;

(iv) procurements of the set-aside portion of
partial set-asides or by small business
restricted advertising;

(v) procuremente in which it car, be clearly
demonstrated from the existence of adequate
competition or accurate prior cost experi-
ence with the product OF service that accept-
ance of the most favorable initial proposal
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without discussion would result In a fair
and reasonable price. (Provided, however,
that in such procurements, the request for
proposals shall notify 11 offerors of the
possibility that award may be made without
discussion of propessis received and hence,
that proposals should ve submitted initislly
on the most fsvorsole terms from a price and
technical standpoint which the offeror can
submit to the Government, INn any case where
there is uncertainty =s to the pricing or
technical aspects of sny proposals, the con-
tracting officer shall not make award without
further exploration and discussion prior tO
award. Also, when the proposal most sdvan-
tagecus to the Government involves a material
departure from the stated requirements, con-
sideration shall be given to offering the
other firms which submitted proposals an
opportunity to submit New proposals On a
technical basis which is comparable tO that
of the most advantageous proposal #* * *

" Whenever negotiations are conducted with mere than
one offeror, no indication shall be made to any offeror of a
price which must be met to obtain further consideration asince
such practice constitutes an auction technique which must be
svoided, After receipt of proposals, no information regarding
the number or igentity of the offerors participating in the
negotiations shall be made availavle to the public or to any
one whose official duties do not require such knowledge,
Whenever negotiations are conducted with several offerors,
while such negotiations may be conducted successively, all
offerors selected to participate in such negotiations (see
(a) above) shall ve offered an equitable opportunity to sub-
mit such price, technical, or other revisions iIn their pro-
posals s may result from the negotiations.

" (c) Except where cost-reimbursement type contracts
sre 1O be used (see 3-805.2), e request for proposals my
provide that after receipt of initial technical proposals,
such proposels will be evalusted to determine those which
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are scceptable to the Government or which, after discus-
sion, can be made acceptable, and upon submission of
prices thereafter, awvard shatl be made to that offeror
of an scceptable proposal who is the low responsible
offeror.

"(8) The procedures set forth in (a), (b) and (C)
above may not be applicable in appropriate cases when
procuring research end development, or special services
(such as architect-engineer services) or when coat-
reimbursement type contracting is anticipated, Award
of & contrsct nay be properly influenced by the proposal
which promises the grestest value to the Government in
tams of possible performance, ultimate producibility,
growth potential and other factors rsther than the pro-
posal oOffering the lowest price or probable cost and

fixed fee.

" (e) When, during negotiations , a substantial change
occurs 1IN the Government®s requirements, or a decision is
reached to relax, increase or otherwise modify the scope
of the work or statement of requirements, such change or
modification shell be made In writing zz an smendment tO
the request for proposal or request for quotations, and
a gopy shall be furnished to each prospective contractor.
* *"

While subsection (d) provides that architect-engineer contracts
msy be excluded from the above procedures, ASPR 3-102(c) provides:

"Negotiated procurements shall be on a competitive
basis to the maximum practical extent. % * *

The procedures followed iIn obteining architect-engineer serviceg
In essence result in "sole source' procurement IN that once a prospec-
tive contractor is ''selected” on the bvasis OF technical ability, nego-
tietions sre conducted with him alone to the exclusion of other equally
qgualified architect-engineers. An examination of part 4 of ASPR XVIII
reveals that the procedures for the "selection of architect-engineer
firms for the award of contracts do not conform strictly to the requirs-
ments of AR 3-500, et seq., respecting the preparation of requests for
proposals or requests for quotations. Under current procedures, architect«
engineers are selected from those firms which, after filing GSA Standard
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Form 251, '"uU,s, Government Architect-Engineer Questionnaire,’ are
Listed i1n an architect-engineer qualifications data file. These
provisions of ASPR ¥xVIII are somewhat inconsistent with the provi-
sions of ASPR IIT dealing with procurements by negotiation generally.
These provisions in AR IIT which, in the main, are implementations
of the negotiation authorizations snd limitations prescribed in title
10 of the United Ststes Code substantially reflect the long-established
administrative prsctices employed In securing architect-engineer serv-
ices. ASPr 18-402,1 is illustrative of the practices followed:

""Selection Policy. The selection of architect-
engineer TiIms for professional services contracts
shal! be accomplished in accordance with the proce-
dures set forth in this part. Such selection shall
not be based upon competitive bidding procedures, but
rather upon the professional auslifications necessary
for the satisfactory performance of the services
reguired, subject to the following additional
considerations:

(1) specialized experience of the firm in
the type of work required;

(ii) capacity of the fimm to sccomplish the
work in the required tims;

(ii) past experience, if any, of the fim
with respect to performance on Depart-
ment of Defense contracts;

(iv) location of the firm in the genersl
geographical area of the project, pro-
vided that there is an appropriate number
of qualified firms therein for considera-
tion; and

(v) volume of work previously awarded to the
firm by the Department of Defense, with
the object of effecting an squitable dis-
tribution of Department OF Defense
architect-engineer contracts ancng quali-
fied architect-engineer firms,"
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Department OF Defense Directive Wo. 4105.45 prescribing uniform
standards for the employment snd payment OF architect-engineer services
further exemplifies these practices.

In our opinion, the present practices followed in the negotiation
of architect-engineer contracts represent a deviation from the statutory
requiremsnte expressed in 10 U.S.C. 2304(g) that proposals from a maxi-
mum number OF qualified sources shsll be solicited and that written or
oral discussions be conducted with a1l responsible offerors who submit
proposals within s competitive range, price rand other factors considered.

In this regerd 43 Comp. Gen. 353, 370-371, held in pertinent part:

"¥ # % 1t would appear to be especially pertinent to
note thet H.r, 1366, 80th Congress, which subsequently was
enacted ss the Armed Services Procurement Act of 1947, Ll
U,8,¢. 151 note (1952 E.), originally included, =z Section
1{xii), s request for authority to negotiate under the fol~
lowing circumstances:

"r (xii) for supplies or szrvices as 1o which the agency
head determines that advertising and competitive bidding
would not secure supplies or services of a quality shown to
be necessary in the iInterest of the Government, !

"As passed by the House of Representatives, H. R 1366
included this authority, and the necessity and justification
for Its enactment by the Senate was presented to the Senate
Committee on armed Services by the Assistant Secretary of
the Navy during hearings on June 24, 1947, with the Tollow-
ing concluding statement:

""Where quality is a matter OF critical —in many cases
life-and-death--importance, discretionmust reside in the
services to select sources where experience, expertness,
know~how, facilities and capacities are believed to assure
products OF the requisite quality. Vhere national Security
or the safety and health OF persomnnel OF the services ars
involved, any compromize OF quality dictated by mandatory
considerations of price would be indefensible. (See page
15, Hearings before the Committee ON Armed Services,

United States Senate, on H. R. 1306, 80th Congress. )’
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"Notwithstending the above, the Senate Armed Services
Committee deleted this provision from the bill and explained
its action Gt page 3, S. Rept. No, 571, 80th Congress, as
follows:

"'Tne bill was amended by deleting the authority to
negotiate contracts for the purpose of securing a par-
ticular quelity of materials. Your Committee is of the
opinion that this section is open to considerable adminis-
trative abuse and would be extremely difficult to control.
For this resazon It has been eliminated,'

* * *
* *

"The rejection by the Congress of this request for
negotiation authority must therefore be construed as a
prohibition against the negotiation of contracts without
price competition, where the failure to obtain price com-
petition iIs based solely upon a determination by the con-
tracting agency that a particular prospective contractor
will deliver supplies and/or services of a higher quality
than any other contractor. 41 Comp. Gen. L3k, ®

In & detailed analysis of the provisions of #,R, 1366, referred to
above, contained in House Report No. 109, 80th Congress, 1st session,
it was sStated:

"Procurement by negotiation as practiced by the serv-
ices and industry consists of First securing informal quo-
tations from sc many sources as practicable, usually
accompanied by break-downs of elements of cost. Separate
negotiations then usually begin with the lover bidders,
in order to reduce the price by eliminating unnecessary
or unjustified charges. When the best possible agreement
has been reached, an appropriate contract is awarded the
successful firm. Experience ha5 shown that by careful
negotiation and by drafting a suitable contract it is
frequently possible to secure substantial ssvings for the
Government. Negotiation, properly employed, can promote
and intensify competition.
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"The chief difference between the two methods of
procurement lies in the fact that the advertising sys-
tem is largely mecharical in requiring award to the
responsible bidder offering the Lowest original bid.

In contrast, negotiation allows the use of discretion
and provides the opportunity to arrive at better terms,”

See, also, pages 16 and 17 of House Report No. 1959, 86th Congress,
2d session, of a Special Subcommittee of the Committee on Armed Services,
House of Representatives, on Procurement Practices of the Department of
Defense.

Therefore, it would appear that "negotiation" as contemplated by
section 2(c) of the Armed Services Procurement Act of 1947 (10 u.s,C.
2304(a)) was intended to mean "competitive negotiation' whereby all
qualified firms are to be given an opportunity to submit priced pro-
posals which, if truly competitive, ordinarily would be the subject of
oral or written discussions with procurement personnel.

The term "negotiation" was defined in Public Law 87-653 which
added a new subsection "g" to 10 USC. 2304. Senate Report No. 1884
87th Congress, 2d session, on H.,R. 5532, which was enacted as Public
Law 87~653, stated in pertinent part:

"Existing procurement law does not define the word
‘negotiation' except to indicate that it means 'make with-
out formal advertising." Section (c) of the bill would
add a new section to procurement law requiring, with cer-
tain exceptions, that oral or written discussions be had
in negotiated procurements with all responsible offerors
who submit proposals within a competitive range. Excepted
from this requirement would be procurements involving not
more than $2,500, those in which prices os rates are fixed
by Law or regulations, those in which time of delivery will
not permit such discussions, those involving authorized set-
aside programs, and those in which it can be clearly shown
that adequate competition or prior cost experience is likely
to produce reasonable prices without such discussions, In
the latter exception the request for proposals should notify
all offerors of the possibility that the sward m y be made
without discussions.
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"If discussions are unnecessary In the ordinary case,
it IS difficult to understand that the procurement could
not have bean accomplished by formal advertising. At the
seme the, an inflexible requirement for discussions with
all offerors could encourage the offerors to pad their
initial proposals and not tO quote their best prices first.™"

House Report No. 1638 on H.R. 5532 contains the following observa~
tions as to "negotiation":

"'Section (e) containg both direction and mandate
with respect to negotiated procurement snd the method
by which 1t shell be conducted,

"The Armed Services Procurement Act of 1947 did
not define what should constitute negotiation. In the
codification of 1958, the act was reworded to state that
there were two categories of procurement, by method:
(1) Formal advertised sealed competitive bidding, and
(2) negotiated procurement.

"The problem has usually been one of interpreting
whet was meant by ‘negotiation,'

"This word is not defined in the statute, But the
word does have a meaning in common parlance, It is that
when negotistions are invited and proposals for negotlae
tions are offered, there should be written or oral
discussione,

"The Military Esteblisbment have not always been
ready to grant that discussions should take place, This
section provides (and it is not objected to by the Depart=-
ment of Defense and it was proposed by the Comptroller
General) to emphasize not only the value but the neces-
gity for written or oral discussions before final pricing
and award of contracts vhen the proposers are within a
competitive range, price and other factors considered.

"This section likewise recognizes that where uni-
lateral set-asides have been made, discussions are not
necessary to the final determination. Competition as
to price hes already occurred, and the qualification of
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the concern is under one of the three set=aside programs
already defined. Award, therefore, does not require dis~
cussions either as to price or performance, Discussions
would be futile,

"The gection, however, gives authority, now being
exercised with fewer restrictions in 3=805 of the Armed
Services Procurement Regulations, Awards are nowv made
without discussion, when the offerors have been notified
in advence that finsl and firm proposals are to be made,
Under this provision, such invitations may be issued only
when there is a clear evidence of adeguate competition or
where there is accurate, prior cost experience with the
product, This must be determined before award., The
Comptroller Gemeral supporied in principle end the Departe
ment of Defense supports this section,

"It is a ssalutary and workable law which meets almost
all requirements for negotiation; if not in langumge, at
least by definition,”

The then Gereral Counsel of the Department of Defense further
testified with reference to subsection "e," which was enscted as 10
U.S.C. 2304(g), that:

"Subgection (e) would amend section 2304 by adding
a new subgection {g) which would prescribe the following
requirements as to all negotiated procurements in excees
of $2,500 in which rates or prices are not fixed by law
or regulation and in which time of delivery will permlit:

"(1) It would require that proposals be solicited
from the maximum number of qualified sources consistent
with the nature and requirements of the supplies or
services to be procured; and

"(2) It would require thet written or oral dis=
cussions be conducted with all regponsible offerors
who submit proposels within s competiliive range, price
and other factors congldered; with the exception of
procurements in implementatlon of autherized set-aside
programs, or of procurements where it can be clearly
demonstrated from the existence of sdequate competition
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or accurate prior cost experience that acceptance
of an initial proposal without discuseions would
result in failr and reasonsble prices,

"With respect to the first requirement, it hes always
been the policy of the Depariment of Defense, and our regu-
lations so provide, that in negotlated procurement, proposels
will be soliclted from the meximumm number of qualified sources
of supplies or services consistent with the mature of, and
requirements for, the supplies or services to be procured,”

The foregoing would seem to present an incongruous situastion where
a strict, litersl interpretation of the statute would produce a result
in contravention of the long-standing standard of professional practice
of architects and engineers which precludes price competition between
members of these professions,

Even recognizing the all-inclusive effect of 10 U,S,C, 230k4(g)
on the negotiation of contracts, it is also recognized that the statute
provides that "competitive” negotiation shall be "consistent with the
nature and requirements" of the services to be procured, We are not
prepared to say that the stendard of professional practice constitutes,
in and of iteelf, a sufficient besis for concluding that the "competitive"®
negotiation of architect-engineer contracts would not be "consisgtent with
the nature and requirements” of the services to be procured, However, in
viev of the longe-standing administrative practice, we will not raise any
objection to the negotiation procedures presently being utilized, We
believe it appropriate for our Office to fully inform the Congress of
the matter in our report on the Government-wide review of the interpres
tations end spplications of the stetutory G=percent fee limitation
imposed on architecte-engineer contracts,

We note that the cost or pricing and the certification reguirements
of 10 U.8.C. 2306(f), as implemented by ASPR 3=807.3, et seq,, are being
followed in the case of such procurements. We will, o?rbourse, recognize
in our report the views end comments of your Deparitment as expressed in
the November 5, 1966, letter.
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W wish to express our appreciation for the assistance rendered to
us in connection with our current review.

Sincerely yours,

/s/ FRANK E WEITZEL

Assistant Comptroller General
of the United States

The Honorable
The Secretary of Defense

66



COPY
APPENDIX 11
Page 1
COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20848

B-152306 December 19, 1966

Dear Mr. Knott:

W refer to a letter dated November 8, 1966, with enclosures, from
the Commissioner, Public Buildings Service, in response to our request
for comments on certain matters pertinent to our current Government-wide
review of the applications and interpretations of the statutory fee
limitation on architect—engineer (A-E) contracts.

The statutory fee limitation applicable to the procurement of A-E
services by the General Services Administration (GSA) is contained in
section 304(b) of the Federal Property and Administrative Services Act
of 1949, as amended, 41 U.S.C. 254(b). That subsection provides, in
pertinent part, as follows:

me ¥k a fee inclusive of the contractor's costs and

not in excess of 6 per centum of the estimated cost, exclu-

sive of fees, as determined by the agency head at the time

of entering into the contract, of the project to which such

fee is applicable is authorized in contracts €or architec-

tural or engineering se’gvices relating to any public works
or utility project). * = *n

An examination of the legislative history of that act reveals an
intent to extend to the General Services Administration the same flex-
ible procurement principles of the Armed Services Procurement Act of
1947. See Senate Report No., 475, 8lst Congress, lst session, page 5;
House Report No. 670, 8lst Congress, lst session, page 6. In conform-
ity with that intent, section 304(b) was enacted using the exact lang-
uage of section 4(b) of the 1947 act.

The Commissioner's letter recognizes that the statutory limitations
contained in sections 4(b) and 304(b) apply to all types of contracts
and are not restricted solely to contracts on a cost-plus~fixed-fee
basis. It is maintained, however, that since section 4{(b) of the 1947
act is based on the act of April 25, 1939, 53 Stat. 590, and the act of
August 7, 1939, 53 Stat. 1240 (now codified as 10 U.S.C. 7212 and 4540,
respectively), A-E services not related to the "production and delivery
of the designs, plana, drawings, and specifications'" are not subject to
the fee Limitation. On this basis, it is indicated that it is the prac-
tice of GSA to exclude the following types of A-E services from the fee
limitation prescribed by section 304(b) of the 1949 act:
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"a. Investigative services including, but not limited
to the following:

Determination of program of requirements

Datermination of feasibility of proposed project

Preparation of measured drawings of existing
facility

Subsurface investigation

Structural, electrical and mechanical investiga-
tions of existing facility

Surveys: topographic, boundary utilities

"b. Special consultant services not normally available
in organizations of architects or architect/engi-
neers. Such services are occasionally needed in
functional areas which are unusual to typical
building design.

'e. Other

Reproduction of approved designs through models,
color renderings, photographs or other presenta-
tion media.

Travel, per diem

Supervision of construction

All services that are not integrally a part of the
production and delivery of plans, designs, draw-
ings and specifications."

In our decision to the Secretary of Defense, B-152306, December 12,
1966, 46 Comp. Gen. ___, copy herewith, we held that the original 1939
statutes and the codifications thereof "apply to all types of contracts
and that costs which do not relate to the preparation of designs, plans,
drawings, and specifications may be regarded as not subject to the
6-percent limitation imposed by those statutes.*’

However, we do not feel that this conclusion should be reached
with regard to the limitation contained in section 304(b). This sec-
tion establishes a maximum fee "in contracts for architectural or
engineering services™ without limitation or reference to the ""produc-
tion and delivery of the designs, plans, drawings and specifications."
Apart from the broad language of that section, the omission of the
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specific language contained in the 1939 act is itself a significant
indication that no exclusions from application of the fee limitation
were intended by the Congress. Moreover, an analysis of section 4(b)
prepared by the then Wa Department which, together with the Department
of the Navy, drafted the legislation states that "the limitation of the
fee to the contractor is inclusive of all costs incurred by him in the
performance of the contract.” (Emphasis supplied.) See page 33 of
House Report No. 109, 80th Congress, 1st session.

In our opinion, section 304(b) of the Federal Property and Adminis-
trative Services Act is not limited solely to the costs of professional
services incurred in that segment of the contract requiring the prepara-
tion of designs, plans, etc. Rather, it imposes a limitation on the
total compensation payable for all services performed under the
architect—-engineer contract, regardless of whether the cost of these
services represents travel expenses, consultant fees, reproduction
expenses, supervision of construction, preliminary engineering effort,
or the like. Furthermore, it is quite clear that the explicit language
of the statutory limitation requires the inclusion of all costs cate-
gorized as engineering services in computing compliance with the fee
limitation. Therefore, the holding in our decision to the Secretary
of Defense that 10 U.S.C. 2306(d) permits no cost exclusions from
application of the 6-percent fee limitation is equally applicable
here in the case of 41 U.S.C. 234(b).

The Commissioner makes reference to our decisions in 21 Comp. Gen.
580 and 22 id. 464 as supporting the cost exclusion practice. But these
decisions, like the administrative practice of excluding certain con-
tract costs, were based solely on the restrictive language of the 1939
acts. While we affirm these decisions insofar as the codifications of
the 1939 acts are concerned, they are not dispositive of the question

whether cost exclusions are permissible under the all-inclusive language
of section 254(b).

Although we are of the opinion that section 254(b) of the Property
Act permits no exclusions of costs in determining compliance with the
6-—percent fee limitation, no present action with reference thereto will
be taken by our Office. The views and comments of the Commissioner as
expressed in his letter and enclosures thereto will be appropriately
recognized in our proposed report to the Congress.
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We wish to express our appreciation for the assistance rendered
to us in connection with our current review.

Sincerely yours,

/s/ Frank H. Weitzel

Assistant Comptroller General
of the United States

Enclosure

The Honorable Lawson B. Knott, Jr.
Administrator, General Services Administration
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APPENDIX 111

1. Introduction

This paper is submitted to assist the General Accounting Office in
its Government—wide study of interpretations and applications of
architect—engineer (A-E) statutory fee limitations. = We describe
below the legislative history of the 6 percent A-E fee limitations,
the experience of architects working under the limitations, and
conclude that such limitations no longer serve a useful purpose and

should be repealed.

I1., Legislative History

Congress priginally established a 6 percent limitation on A-E
services in 1939 on the basis of 1939 needs, practice and economic
conditions. Although several laws enacted since that time contain
the fee limitation, no review of the rationale for the statutory
6 percent maximum fee proviso has been undertaken since 1939.

The original legislation2 which created the 6 percent fee limita-
tion on A-E services was passed in 1939,3 during urgent Congres-
sional consideration of vitally needed naval and military con-
struction. It was part of major appropriations bills designed to
bring our armed services to a readiness status, and authorized the
utilization of outside architectural and engineering services by
the armed forces, without regard to competitfve bidding statutes,“
because they did not possess and could not economically maintain
in—house capabilities in these areas. During hearings’ on the

legislation. Government witnesses stated that ~

. AE's were urgently needed to accomplish a more
vigorous military construction program;

. contracting for outside services would reduce the
cost to the Government of providing office space
and training technical personnel;

. enactment of the measure would enable the Govern-
ment to obtain the skill and experience of the

country's outstanding architects and engineers; and

2

Page 2



APPENDIX III

Statutory Architect— Engineer Fee Limitations Page 3
Page two

. the 6 percent limitation was modeled on the then
maximum fee paid in the private sector of the
economy for comparable work.

The Armed Services Procurement Act of 19476 continued the author-
ity of the military to use outside architectural and engineering
services, and retained the 6 percent fee limitation without any
apparent review of the necessity or propriety of the limitation
which had been created some eight years before.

Two years later, in 1949, Congress created the General Services
Administration under the terms of the Federal Property and Admin-
istrative Services Act.’ It is clear from the legislative history
of this Act that Congress intended to apply the principles and much
of the text of the Armed Services Procurement Act to G.S.A.,8 which,
of course, included the 6 percent fee limitation. Yet nowhere in
the legislative history does it appear that Congress re-examined
the rationale of the arbitrary fee limitation.

In 1956, seventeen years after the original limitation had been
enacted, the laws relating to the armed forces were repealed, re-
vised, and codified.? Again, with minor editorial changes, the

6 percent limitation on A-E fees was retained. Despite the fact

that the Congressional reports and related materials on the codifi-

cation legislation comprised two large volumes, there was not even
passing mention of the 6 percent limitation, or any intimation that
the provision had been thoroughly studied.

Thus, for almost three decades, a fee limitation which was intended

at the time of its adoption to compensate architects and engineers
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ina fair mannerll——comparable to the compensation prevailing in
private industry—-has been mechanically retained in succeeding

military and civilian legislation, despite the fact that it no

longer fulfills its original purpose.

At the time of the adoption of the 6 percent limitation in 1939,
the Federal Government had had little or no experience in the use
of A-E"S on a fee basis for Government construction. Prior to
that time, it had relied principally upon in-house capability,
usually of service personnel, but to some extent on per diem
consultants, and to a lesser extent upon independently operating
per diem consultants. Therefore, the establishment of the limita-
tion represented part of an unsophisticated approach to a new
type of procurement of services. Subsequent experience has shown,
we submit, that under modern conditions this limitation, when
measured by both the interests of the Government and of the pro-

fessions, works to the disadvantage of both.

I1I. Applying a 1939 Standard to a 1966 World

The 6 percent limitation on architectural services, enacted on the
basis of the depression experience, no longer reflects today's cost
of doing business.

One might assume that, since the limitation is based upon estimated
construction cost,!? as the construction cost goes up, the architect's
fee increases proportionately. Unfortunately, this assumption is
fallacious €or two reasons: first, the cost of providing architectural
services has risen faster than the cost of construction!3 (due pri-
marily to the complexity of today's buildings) and; second, the

limitation has no bearing on the nature of services rendered (e.g.,
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a $1,000,000 renovation job with a maximum allowable fee of

$60,000 may require more design effort than a $1,000,000 office

S . . 14
building with the same maximum allowable fee).

The 6 percent limitation on architectural fees was not intended
to apply to the types of structures now required by the military
and civilian construction agencies.

During hearings on the 1939 legislation, a Government witness

noted that *the fees paid for architectural.. .services on works
similar to those contemplated by the Wa Department vary from &

to 6 percent."15 But the contemplated works were barracks, office
buildings, military support facilities and other repetitive struc-
tures, not nuclear rocket development stations, to which the limita-—

tion still applies. 16

It almost goes without saying that today's buildings are more com-
plex than those of a generation past and that tomorrow's buildings
will be even more complex. Advanced systems of heating, air con-
ditioning and lighting, new structural concepts spawned by nuclear
and electronic developments, plus many other related and vital
functional elements, such as public health and safety requirements,
require careful study and integration on the basis of the most up-

to-date technology.

The limitation is completely unrealistic for laboratories, elec-
tronic facilities, technical structures, remodeling work, small
projects or those requiring special efforts, e.g., nuclear facili-
ties.

A typical experience is expressed by an architect who writes:

"Our basic problem was to design housing for a very
elaborate system of emergency standby equipment to
protect and maintain a highly complex computer system.
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The cost of the air conditioning and electrical systems
is approximately $300,000 and the building is approxi-
mately $60,000...The project is further complicated by
being an addition to an existing facility.

"When we initially negotiated with the military service
we were told about the 6 percent fee limit. VW& immedi-
ately countered with the AIA minimum fee of 15 percent
for remodeling and addition work. The negotiating
officer fairly evaluated the disparity and agreed with
us that the project warranted more than a 6 percent fee.
He felt that he needed very competent services (for which
we apparently qualified) and asked us to proceed with
negotiations on a piecemeal basis. This would allow us
to acquaint ourselves with the project and put us in a
better position to quote a fee for the working drawings
at a later date. W are sure the officer was trying

to be fair in dealing with us, but he kept running a
cropper of the 6 percent maximum. VW& are trying to do
the job for a 6 percent fee but cannot possibly compen-
sate ourselves for the work involved. The officer is
struggling with his paper work to bury some additional
fee somewhere else so it can still show a 6 percent
maximum...He has repeatedly stated that the fee maxi-
mum has forced him to obtain services from firms he did
not feel were thoroughly qualified to perform the job
he required.*

The 6 percent fee limitation is inflicting such losses on many
architectural firms that they refrain from doing Government
work or will only take such jobs when their offices are slack.

Excerpts from letters in our Files express typical and growing
concern over losses associated with Government work:

"Approximately 90 percent of our architectural services
over the past twenty years have been on Government pro-
jects. This work was performed predominately for the
Army, Navy, Air Force and Defense Department. During
the past several years compliance with the statutory
limitation on A-E fees under $20,000 has led, in most
instances, to financial losses or to our request for
withdrawal during negotiations.. .*

Another architect writes:

"...we have been called upon by the Bureau of Yards
and Docks for a number of complex projects involving
architecture, electrical, mechanical and structural
engineering. V¥ like jobs of this nature since we

have an integrated type of office. However, we have
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decided to refuse this kind of work in the future.
We have found that we have lost money...lt is obvious
that fees must be adjusted...if the Navy wishes these
projects to be done by competent people.™
Thus the limitation has a punitive effect on both the Government
and the profession; the Government may not be able to obtain the

best architectural talent because the architect is not always

compensated on a guantum meruit basis.

But the obvious question is: why do some architects continue to

accept Government work if it is financially unrewarding? Part

of the answer is supplied by an architect who specializes in

military projects in the Far East:

"...only through the inclusion of substantial civil
engineering projects involving lesser design effort

per dollar of construction is the A-E able to escape
the disastrous effects of applying the statutory limit
to projects of a more complex nature, which includes
nzarly all buildings and structures containing interior
and electrical systems and projects of a special char-

acter.. ."

Because of the limitation, an architect frequently cannot allow as
much time for research and design as he normally would; therefore
building costs often rise.

In many instances, an additional amount allotted to the design phase
of a project would be rewarded by a reduction in total building cost. 17T
Wise private investors accept and understand the fact that good design

saves far more than it costs

"Estimated cost!" of construction is a false yardstick to determine
the architect's fee.

This is a universal comment by architects. The inadequacy of this

method of determining the fee is illustrated by the following case
in point:
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. ..we have a job which the Government agency estimated to
cost $2 million. The fee was established on that basis..

A; early as the 20% review, we informed the agency that

the estimated cost figure was not adequate and that the in-
adequacy was of such a magnitude that the only corrections
to be made were to either raise the budget or cut the scope.
At any rate, there was no response. At the 407 review, the
cost had further escalated = still no response. Finally,
at the 75% review, our estimate of the cost of the work had
climbed to over $3 million and they (the agency) finally
got worried and suspended the job. This being a remodeling
job, progressive escalation is common inasmuch as problems
continue to be revealed as the work progresses. 1t has now
been terminated. Needless to say, we lost money on the job,
In one sense, we were relieved to have the job terminated
because it limited our loss. V¢ were doing a $3.7 million
project €or a fee based on $2 million.””’

The Government’s cost estimate is frequently unstudied and un-
realistic. Often projects are negotiated on the basis of a pro-
posed expenditure a year or two old, and more often than not the
basis for the budget was an estimate of cost per square foot
allowances. Not only is an architect forced to accept a budget
established some time before negotiations, but a year or two of
drafting and design might be required before the project goes out
for bids. Thus, some projects remain under active contract for
several years through no fault of the architect, during which time
there may be sizable increases in both construction and design
costs.18 Yet the architect remains bound by the estimated cost

of the project at the time the contract was executed.

IV, Conclusion: AlA's Recommendations

The American Institute of Architects believes that statutory limita-
tions on A-E fees are no longer serving the best interests of the ~
Government or the architectural and engineering professions, and
should be repealed.
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Page eight
As has been noted above -

the 6 percent limitation is based on a 1939 standard,
one that does not apply to today's complex buildings
and does not reflect the cost of providing architectural
services;

architects are suffering losses on some types of
Government work because of the limitation and are
rzluctant to accept future jobs unless fairly
compensated;

because of the limitation, the Government is losing
some of the best talent -=- a situation which is likely
to become aggravated;

the limitation may force a reduction in design and
research effort which in turn may drive building costs
higher.

An architect's fee should be negotiated on the basis of size, nature
and complexity of the project.

This procedure is followed in the private sector and is satisfactory
to the client and the profession. A survey by the Texas Research
League on construction administration in Texas supports this
assertion by noting that the most successful method for employing
an architect has been "to negotiate on an individual basis using

the fees paid by private industry and those recognized by the various

professional associations as guidelines..!9

It is worth noting, too, that the 1939 statute was enacted on the
basis of fees then recommended by the ATA and other professional

societies. But unlike such recomnended fees, which are constantly
reviewed and updated to reflect current costs, the Federal limita-

tion on A-E fees has remained static €or 27 years.

No doubt the establishment of a maximum fee limitation on A-E

services had considerable appeal to those concerned with the
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possibility that the Government might be overcharged. But there

is little likelihood of this for several reasons -

. charging excessive fees is against an architect's
code of ethics; 0

Government negotiators are familiar with prevailing
fees for comparable work and an attempt to demand
larger fees would be unsuccessful in view of com-
petitive conditions;

. Federal law requires "truth in negotiating'™ with the
right of the Government (in contracts expected to
exceed $100,000) to adjust the fee downward if cost
or pricing data furnished at the time of contracting
was inaccurate;

. post audit provisions of Federal law?2 would quickly
spot excessive fees.

The Government should review construction practices, including
methods of negotiating A-E fees, and provide-for uniform pro-
cedures throughout all agencies.

Rigid Government standards and complex reporting requirements add
to the cost of providing architectural services and reduce the time
that can be spent on proper design and technical production. To

further complicate things, each agency has its own modus operandi,

A uniform government construction policy would eliminate many of
the non-productive hours and out-dated practices now associated
with Government work. Thorough study by an ipdependent consulting
organization, a Congressional committee, or special task force
(representing Government construction agencies, the architectural
and engineering professions and contractors) should be undertaken
to explore present practices and the problems associated therewith.

Recommendations could then be made reflecting public and private
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interests. Only after such an in-depth review will the Congress

be able to establish an "intelligible standard"™ on Federal con-

struction policy.
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V. Footnotes

lSeeH.Rept. 1748 (to accompany H.R. 14324}, 89th Cong., 2nd
Sess., wherein House-Senate Conferees directed the GAO to
undertake "a comprehensive analysis...on a Government-wide
basis of interpretations and applications of architect-engineer
contracting limitations™ and report recommendations for
legislative action by January 1, 1967.

’H.R. 4278 (Navy) and S. 2562 (Army), 76th Cong. 1st Sess.

353 Stat. 591 (Navy), 34 U.S.C. 556 (Rev.T. 101, April 25, 1939.
53 Stat. 1240 (Army), 5 U.S.C. 221 (Rev.T. 10}, Aug. 7, 1939.

4See S.Rept. No. 263 (to accompany H.R. 4278) wherein the Senate
Committee on Naval Affairs states: "It is desired to eliminate
advertising for engineering and architectural services, as is
required by section 3079 of the Revised Statutes, for two reasons:
(1) because such advertising would delay the initiation of the
work and, (2} because responding to advertising for professional
services of this character is considered to be unethical.

"Furthermore, it is as illogical to advertise for the services
of a shipbuilding or other engineering specialist as it would
be to advertise for the services of a medical specialist.
Standard fees have been established by reputable professional
societies for various kinds of engineering works, so that the
question of the magnitude of the fee does not enter into the
selection of an engineering or architectural firm. The
question in each case should be decided upon the special
qualifications of the firms under consideration."

>Hrg. on S.2562, U. S. Sen. Comm. on Mil. Affs.,"Construction
Work for the Army Outside the Continental Limits of the U.S.,"
76th Cong., 1st Sess. June 23, 1939.

6 62 stat. 21, Viz. 10 USC 2306 (d)

7 63 Stat. 377

8 See H.Rept. No 670 (to accompany H.R. 4754) 8lst Cong. , 1st
Sess., May 24, 1949.

9 See 10 USC 2306 (Armed Forces generally and NASA); 10 U
4540 (Army); 10 USC 7212 (Navy) and; 10 USC 9540 (Air Force).

10 see H.Rept. Nb 970 (to accompany H. R. 70491, June 28, 1955;
and S.Rept. No 2484 (to accompany H.R. 7049), July 9, 1956.

11 Hrg., s. 2562, June 23, 1939, p. 4: "We want to be just as
fair and square with the contractors as we are with the Govern-
ment. "
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Footnotes — page two

L2 For example, 41 USC 254 (applicable to GSA and civilian
construction agencies) reads: '"...a fee inclusive of the
contractor's and not in excess of 6 per centum of the
estimated cost, exclusive of fees, as determined by the agency
head at the time of entering into the contract...is authorized
in contracts for architectural or engineering services.. ."

13 A survey of architectural firms in North Carolina conducted

by the North Carolina Chapter of the AIA, and transmitted to

that State's Director of the Department of Administration on
September 12, 1966, indicates that overhead and personnel costs
have climbed nearly 50% since 1960. A review of statistics
published by DODGE REPORTS, ENGINEERING NBAS RECORD and the
Associated General Contractors of America shows that from

June 1960 through June 1966, the cost of construction in North
Carolina increased from a minimum of 5 percent to a maximum

of 29 percent, depending on type and location of construction.
Comparing the maximum 29 percent increase in cost of construction
to a nearly 50 percent increase in cost of providing architectural
services still leaves a gap of over 20 percent which, when trans-
lated into dollars, must be borne by the architect.

14 This distinction is clearly noted by recommended fee schedules.
The North Carolina Chapter of the AIA recommends a minimum fee of
i5 percent on a $1,000,000 alteration while a minimum fee of 5.5
percent is recommended on a $1,000,000 office building.

15 Hrg. S. 2562, June 23, 1939, when Quartermaster Corps witness
testified: "It will be noted that in the bill the maximum fee
is set at 6 percent of the estimated cost of the project.

This would be an absolute maximum and is not intended to set a
standard. The fees paid for architectural and engineering
services on works similar to those contemplated by the Wa
Department vary from 4 to 6 percent. There is no danger that
the Wa Department will pay exorbitant fees for this work as
definite standards have been established by the American
Institute of Architects.. .and other reputable professional
societies."

16 See Comp. Gen. Rept. B-152306, June 16, 1965, wherein the
Comptroller General states that the construction of an unusual
facility (nuclear rocket development station) involving highly
technical standards and considerations does not afford any
basis for avoiding the statutory limitation on A-E services.

17 An architect, writing about his experience on a Government
job, states: " Part of our loss is due to our taking the time
to study comprenensive architectural solutions which simplified
constructicn and reduced the total cost of the building."
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Footnotes = page three

18 Commenting on a GSA project, an architect writes: 'As to
the cost of this office, we were assured that the time required
for review by the New York Office (of GSA) at each stage of the

work would be about three weeks. Actually, the time at each
stage was three mouths or more, totalling 360 days during the

time we were working on the drawings.

19 Tex. Rsch.League, "Blueprint for State Construction Adminis-
tration," Dec. 1964, p. 26

20 See AIA "Standards of Professional Practice'™ and Doc. 5330.

21 10 USC 2306 (f)

22 10 Usc 2313
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JOINT BRIEF
of

CONSULTING ENGINEERS COUNCIL

NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

and

AMERICAN SOCIETY OF CIVIL ENGINEERS

to the
COMPTROLLER GENERAL
UNITED STATES COF AMERIZA
on the problem of

STATUTORY FEE MAXIMUMS

for

ENGINEERING SERVICES
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INTRODUCT 10N

This brief deals with the problems encountered by Federal agencies,
as well as the engineering profession in providing engineering services
to the government under existing taws, and interpretations thereof, which
impose a maximum fee limitation on the basis of estimated construction
costs. Experience with this problem, since the adoption of such restric-
tions by Congress in 1939, shows that the fee 1imitation-maximum for
engineering services imposes unnecessary restrictions and difficulties.

The contents will demonstrate that the intereses of the government
would best be served by legislative elimination of the fee maximum con-
trol, and adoption instead of administrative means teo provide desired
flexibility in engineering contract negotiations and procedures. More
specifically, it is the joint belief of the organizations submitting
this brief that the interests of the public would be as well, or better,
served if professional fees on gavernment engineering were negotiated
openly and without the handicap or interference of inflexible percent

maxi mums .
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' INTERPRETAT ION OF PRESENT STATUTES GOVERNING A-E FEES

There are presently five statutes which prescribe a limitation on

fees which may be paid by Federal agencies for architectural or engl-

ncering services:

10 USC. 2306(d)

10 U.5.C. U540(b)

10 U.5.C. 7212(b)

10 u.s.c. 9540(b)

41 y.s.c. 254(b)

The fee for performing a cast-plus-a-fixed fee
contract for architectural or engineering services
for a public work Or utility plus the cost of those
services to the contractor may not be more than 6
percent of the estimated cost of that work project,
not including fees. (applicable to all military

agencies)

The fee for any service under this section
(architectural and engineering services) may

not be more than 6 percent of the estimated cost.
as determined by the Secretary, of the project to

which it applies. (Army)

The fee for any service under this section {empioy=
ment of outside architects and engineers) may not
exceed 6 percent of the estimated cost. as de-
termined by the Secretary, of the project to which

the fee applies. (Navy)

The fee for any service undrr this svction (archit c=
tural and engineering services) may not be more

than 6 percent of the estimated cost, as determincd
by the Secretary of the project to which it applies.
(Air Force)

...and that a fee exclusive of the contractor's costs
and not in excess of 6 per centum of the estimated
cost. exclusive of fses, as determined by th: agency

head at the time of entering into the contract, of
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the project to which such fee is applicable is
authorized in contracts for architectural or
engineering servicas relating to any public works

or utility project. (civilian agencies)

Superficially it would seem that these statutes are similar. All appear
to establish a limit for A-E fees of 6 percent of the estimated cast of
the project. However, both in law and in fact, there is a real question
as to their uniformity. The statute applicable to all military agencies
(10 u.s.C 2306(d)) refers to both 'costeplus-a=-fixed-fee'' and ''percent'
contracts and hence, on its facg, IS not applicable to lump sum contracts.
The statutes specifically applicable to the three military departments,
on the other hand, apply to A-E fees for 'tany service', the necessary
implication being that the 6 percent limitation is applicable to '‘lump

sum' and ‘'‘percent'' as well as "cost-plus’’ contracts;

A complicating factor is that the three miltitary statutes, while
dictating percent maximum for "any service under this sectioap fail to
define services to which they apply. Any maximum fee is unrealistic
unless extent of services and type of work are specifically set-forth,
defined and limited. This is virtually impossible in a field such as
engineering where complexity, scope, rescarch and unknowns vary widely
within a given project, as well as between projects. Normally. e typical

engineering project can involve any or all of the following:

{a.) Advice regarding investigations required to determine

frasibility of proposed projects.

®) Preliminary investigations and studies; and preparation of

analyses, cost estimates and reports.

(c.) Collection of design data such as topograghic surveys,
characteristics of subsurface materials, tratfic census, origin
and destination studies, manufacturing processes and related in-

formation,
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(d.) Investigation of existing conditions where altera-
tions or additions are involved.

@©) Preparation of construction contract plans, specifications

and final cost estimates.

(f.) Assistance in advertising for construction bids and advice

regarding award of contract.

{(g.) Assistance during construction with interpretation of

plans and specifications.
(h.) Checking shop drawings.

(i) Approval of periodic and final payments t construction

contractor.
(j.) Resident engineering service during construction.

(k.) Inspection of completed construction, supervision of
performance tests,etc., to determine conformance with plans

and specifications.
(1.) Preparation of "as-built' drawings for record.
(m.) Assistance during initial operation.

(n.) Consultation and other related technical and professional
services.

The above list reflects only principal services of cansulting engineers.
Many other services are aiso regularly available.

Statutory references to both ''cost-plus-a-fixed=fee' as well as
"*percentage-type"” centracts further illustrate the need for clarification
of the fee timitation question. If, in fact, ""cost-plus"" agreements are
acceptable then it is necessar: 1D recognize what constitutes ''cost."
Most engineers agree that In sddition tO the usual direct costs, the
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following types of indirect costs, represent a significant portion
of the cost of conducting a business and directly inftuenca total

compensation:
(a.) Taxes
(.) Insurance, including ac-

©)

(d.)

(e.)

(f.)

(g.)

G.)

(i.)

a

cident, liability, group
life, valuable papers

Admin istration, including
supervision, secretarial,
clerical, bookkeeping,
library

Unassignable staff time

Interest

Depreciation and amoriti=
zat ion

Employee-establ ished pen-
sion plans and related

allocations

Printing, stationery, print-
ing supplies

Uncollectible accounts re-
ceivab le

Professional services in-

cluding specialists, legal,
auditing

90"

(k.)

(1.)

(@)
)

(0.)

®)

(q.)
(r.)
G)

(t)

Telephon: and telegraph

Fees, dues, publications,
professional meetings

Employee relations

Rent

Qff ice miscellaneous ex-

penses

Travel expenses not as-
signed to client

Personnel procurement

ytilities and maintenance

Rental of equipment

Project development and
public relations
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some of these costs are recognized and accepted by military and
civilian agencies as a part of the engineer's overhead and hence
are included in the compensatlion on "‘cost-plus' agreements. Others,
however, may not be allowed; further illustrating the need for
clarification.

The report of the Comptroller General in the "Vitro Case"
(6.152306) dated June 16, 1965, brings into sharp focus the basic
question of the interpretation of the fee limitation in terms of
cost of A-E services which are subject to the limitation. in that
opinion the Comptroller Genera! determined that costs for nuclear en-
gineering, special engineering, engineering work related to future
equipment and facilities, and the Increased cost of the design effort.
because of nuclear considerations, (in addition t the cost of the
customary engineering design service), should have been included in
the 6 percent limitation. Apparently the agency involved (NASA) justi-
fied its exceeding the limitation on the pragmatic ground that it had
excluded from the fee limitation costs which did not reflect ‘customary
or ordinary archi tectural-engineering services and/or services closely
related to the actual preparation of designs, plans, drawings, and
specificat ions.. ."

It is of the utmost significance that in rejecting the NASA
contention, thes Comptroller General stated '‘our decisions have con-
sistently held that the limitation applies to amounts payable to
archi tect-engineers for any service performed under comtracts for
the production and delivery of designs plans, drawings and specifi-
cations.””  (emphasis in original)

This same opinion has been expressed more recently in response
to inquiry by the Veterans Administration. On August 31, 1966,
Comptroller General Frank H. weitzel advised the VA that '...Congress
included, within section &4 of tho Armed Services Procurement Act of
1947 and section 304(b) of the 1349 act, e limitation on "fee" payments
whether they be *'fixed fees' for measuring profit, or 'fees' measuring
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Y

-
/



APrPENDIX 1V
Page 8

the total compensatlon (costs plus profit) payable to professionatl
architects or engineers whose Fees cover everything ordinarily
covered by the fee in traditional percentage-fee contracts for such

professional services.""

PROBLEMS INHERENT IN PERCENT MITATIOMS

The Comptroltler General's statements bring i{nto focus the need
to define and delimlt the term “architectural and engineering services"
or to remove the unworkable restriction on A-E fees. In today's com-
plex technology, when it is often difficult to distinguish between the
traditional A-E services end services requiring research and the ap-
plication of related scientific disciplines (the latter being subject
to different limitations, if any), the 6 percent limitation, conceived
In a rime of simpler tachnology, IS bound to cause confusion and doubt
among the Federal agencies.

The lack of uniform understanding and interpretation among the
agencies is illustrated by the Veterans Administration inquiry, and by
comparing the statements of the Comptroller General that all services
related to the preparation of plans and specifications are subject to
the 6 percent limitation, and by the Armed Services Procurement Regula-
tions, Sec. 18-306.2(b), which refer only to those services involving

preparation of designs, plans, drawings and specifications;

“{b} In no event shall a firm fixed=-price type contract

for architect-engineer serviges for the preparation of

designs, plans, drawings and specifications exceed the
statutory limitation of six percent (6%) of the estimated
construction costs of the project to which the architecte-
engineer services apply. If, howsver, the contract also covers
any type services other than the preparation of designs, plans,
drawings and specifications, that part of the contract price
for such other survices shall not be subject to the six

percent (6%) limitation,"

Thus the three major problems inherent ia the federal government's

percent limitation on A/E fees are:
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1. Confusion caused by conflicting and contrasting

statutes.

2. Absence of any definition of services or costs covered

by the statutes.

3. Gross inequities caused by rigid interpretation and/or

enforcement .

Additional problems which reflect upon the fallacy of a
percent-of-estimated-construction-cost maximum which may be paid for

engineering services, are outlined in the following:

1. Nowhere in the original (1939) legislative history of tho

laws providing for the employment of outside architectural or
engineering services by the armed forces aorother government
agencies does there appear any direct or indirect information

to indicate there was every any consideration of the desirability
of limiting A-E fees for services to an arbitrary percent. NoO-
where, in fact. IS there any reference to the source or author of
the limitation provisions; and nowhere is there shown any rationale

for the limitations, much less tenable support for them.

2.  Many of the engineering services required by Federal agencies
involve nge construction, hence, it is impossible to employ a
percentage-of-estimated=construction-cost as a criteria for
limiting fee. it is self-contradictory to require compliance
with such a maximum on agreements involving construction of a
given facility while contracts for work of equal engineering
skill and competence are being negotiated satlsfactorily U'
Lout_a percentage restriction for the simple reason that no
construction is involved. Feasibility studies, aconomic reports,
structural analyses, research and testing, etc., are cxamples

of engineering services wherein a *'percent Oof construction cost"
is not applicable; yet, this engineering is no less technical

or complicated than work involving the production of designs

and plans.
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3. While years of experience have provided some correlation
between engineering and construction costs, the validity of the
percentage-of-construction-cost method of determining A-E

fees rests upon the questionable premise that engineering costs
vary in direct proportion to cost of construction. There is
serious question that sugh a consistent relationship exists.

n projects involving relatively minor facilities, the en=
gineerlng percentage of total cost may rise in sharp contrast
to construction cost. This war recently exemplified in a
rather extreme case invelving four maintenance and repair
projects by the 12th Naval District. These projects had
estimated constructlon costs of $469, $700, $900 and $900
respectively. Maximum A-E fees, based an 6%, would have

been $28.02. $42.00, $4.00 and $A.00 respectively. Similar
problems arise on highly sophisticated projects which require
cchsiderable investigation, study and testing prior to
authority to proceed with design.

4, Further complicating and contradicting the government's
present adherence to a percentage maximum on engineering fees
is the fact that sueh percentage is based upon gstimated,

as compared to actual, cost of construction, in hundreds of
cases the government's preconstruction estimates have later
proven to have been well below the actual construction

costs. Thus, the engineer is frequently forced to accept
payment based upon what IS tater revealed as an erroneous eval-
uation. In one such instance the General Services Administra-
tion insisted that the engineer accept e fee based upon that
agency's estimateof $2,400,000 total project cost. Although
the engineer was apprehensive that project cost would exceed
$3 million, he accepted. Despite everyone's best efforts,

the project has been bid at $3,813.00. This is 60% over

the estimate upon which the engineer was required to base

his fee. The engineer stands to lose nearly $49,000 o,

the job due to need for redesign and other complications,
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5. The engineering profession strongly questions Fed-

eral government insistence upon restricting fees 1o be

paid for engineering services while imposing few, if any,
limitations on similar services rendered to the government
by other professionais, such as attormeys and physicians.
Further, there is no limitation on the cost of nontechnical
services such as teaching and educational training services
which may be rendered on a contract basis to the government.
(for more on subject of fees paid other professionals see

pages i4 g 15 ).

6. From a practical standpoint, the statutory maximums have
occasionally forced Federal agencies to circumvent the laws
in order 1o obtain needed technical services. This has been
done by interpreting the law as applying t only a portien
of the consulting engineer"s services, or by separating the
project into units and negotiating with different firms for
each unit, or by negotiating separate contracts with the
same Firm. It has also been aeccomplished by contracting
with an engineering firm for an additional *report't or
'survey"*, thereby establishing a total renumeration which
may exceed the limitation but 1is recognized by both the
engineer and the negotiator as reasonabie end appropriate.

7. An anomaly is created by apparent inslistence upon fee
limitations on engineering services provided direct to the
Federal government, whereas the same services on Federally
financed, but locally administered, projects (which involve
allocations estimated at 3 €0 5 times these of Federally
supervised work) are not subject €0 any fee limitation. The
Interstate Highway and Community Bevelopment programs are
typical examples.

8. Also incongruous to private consultants is the fact that
the Federal government, while Vimiting fees with statutory
max imums , creates additional costs through special requires
ments and poticies whi-nh are seldom encountered onron-federal
projects. These inc'ufe requirements for two and three times
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as msny duplicates of plans, repetitive detailing in
drawings. frequent reviews, change orders and alternate

redesigns, preconceived solutions that make no allowance

for unfamiliar {to agency) methods, considerable and exces-
sive records, standards maruals which are obsolete or in-
appropriate, insistence upon special design to incorporate
certain government=furnished equipment, and frequent changes

in stope of project.

9. Particularly disturbing to the engineer ia private prac-
tice is the decision of some Faderal agencies, whose programs
involve engineering projects which csnnot be provided within
statutory meximums, to establiSh or expend 'im house engi-
neering capabilities. $Suech agencies may then proceed to
perform engineering services with N0 timitation as lo percent
of estimated project cost, and with no regard for internal cost
accounting, One example of this is the Mount Hebo AFS Station
in Oregon which was eventually accomplished 'tin staff’™ when no
consulting firm could be found willing to suffer a loss by
providing engineering services within the 6% iimitation. There
is considerable evidence that costs to the government of per-
forming '"In house" engineering greatly esceeds costs of identical

services from outside private enterprise sources.

10. Imposition of present fee restrictions upon engineering
firms fails to take into account the growing complexity of
modern science and technelogy. Demand for engineering ''know
how!' is outdistancing virtually every other field. The cost
of meeting this demand has risen, end is continuing to rise,
nearly twice as fast as construction costa in general. tt is
unsound and Improper PO asssume that engineering fee limitations
adopted ia 1235 can continue to serve as today's statutory
maximum. NO other industry or profession has been required to
endure 27 years of unchanged fee restriction.
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11. Serious consequences to the govermment may devetop

from an arbitrary fee limitation when the govzrrment ne-
gotiator is forced t—select firms with minimal qualtifica-
tions or experience because recognized and aualified firms
are unwilling tO attempt the work within prescribed fee limi-
tations end theraby run the risk of significant lass. With
ne fTlexibility, negotiators are prevented from contracting
for engineering soluticas which may rusult in total project
savings., For example, a California consulting flrm determined
that It was abis to reduce construction costs on one govern-
ment project by spproximately 20 percent efter receiving
authorization to exceed the Federal percent meximum in pro-
viding a substantiel redesign. Despite the Increase in en-
gineering cost, the 20 percent reduction In construction cost
resulted in a net savings of 16 percent of the total project
cost had the govermmsnt proceeded with original designs snd
plans.

The value of professional services canact be measured by the
engineer's Pee. The preceeding statemsnts conclusively illustrate
the inappticability end error of imposing e percent }imitation on em-
gineer compensation. Hegotiation of e fee which allows fer more com-
prehensive research and study, m y save many thousands of dollars in
the cast of construceion. Furthermore, throughout ehe 1ife of the
property, the continuing cost of operation and maintenance of e
properly designed facility can be comsiderably less than facilities
which are "budget-planned: .

NEGOTIATION WITHOUT PERCENY LiMITATION

Although contracts relating to Federal projects, involving ex-
penditure of publlc monles, are normally entered into after due process
of advertising and competitive bidding, an exccption exists when the
contract involwes the performsnce of professional services which re-
quire the exercise of speclal skills and aptitudes, This exception
to competitive bidding procedures has been recognized asnd epplied Po
contracts calling for the skill end technica( knowledge of architects,
anglineers, attorneys and other professionals.

S7
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Waiver of responsibility to solicit bids, hewever, in no

way relieves Federal agencies of substantial responsibility for
restraint and control of expenditures involving architectural and
engineering work performed for the public. Such responsibility is
impossible to legislate; it Involves judgement, honesty, intelligence
and understanding. Without these, no legislation, regardless of its

rzstrictions, can be totally effectiva,

le is interesting to note that the Federal government is vir-
tually the only client of censulting engineers tu employ an inflexible
maximum on engineering fees. Hundreds of local and state agencies
annually contract for engineering Services with so emnipresent statu-
tory provision to dictate teras of negotiation. Likewise, millions
of dollars of engineering fees are openly negotiated each year with
private industries. As a matter of fact, a 1964 “Survey of the
Profession® by Consulting Engineer magazine reveals that, of 1458

firms polled, only 46 percent of all consulting engineer income was
derived from projects performed directly far the Federal government.
More than four times that amount, or 19,3 percent, comprised income
from services provided for state and local agencies. And more than

SO percent came from Industrial, foreign, and private ctlents,

By and large, the state and local agencies and the industrial,
foreign and private clients cited above ars satisfied with the results
of such negotiations for engineering services. The long and successful
history of such negotiations also bears out our contention that the
client's interest is not endangered and,in fact in many cases ,may be
enhanced by fee negotiations which are not restricted by an inflexible
"protective™ maximum. The success of such negotiations can be verified
by such agencies as State Building Commissions, State Highway Depart-
ments, Departments of Public Works and Boards of Education, for example
of the City of New Vork. Satisfaction with such negotiation can also

be confirmed by almost any of the nation's large industrial concerns,

Admittedly, most such clients hevesome schedule Or formula—
either their own or one developed by some segment of the profession—
as a guide during negotiation, but rarely, if ever, do such schedules
or formulae contain a mandatary maximum similar to the Federal limitation,
On the other hand, most suck schedules or Pcrmulae do contain provisions
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to wary the fee to mect the conditions of a particular project.

The history of such negotiations also indicates fees ranging
in order of magnitude from 1 percent to 15 percent of construction
costs depending on the scope of services furnished, the site and
complexity of the projects imvolved and many other factors. Yhe cost
of engineering for small projects, renovstion and alteration projects,
complex projects and projects involving @ broad scope of services
is on the upper side of these limits; whereas the cost of engineering
for large projects, those with repetitive features, and those in which
the engineering services are limited in scope, are nearer the lower
limit. Sizeable projects im which the engineering services are
limited to preparation of pians and specifications ate usually within
the 6 percent Federal limitatisns, ‘Yhe difficulty With such a limitation
occurs primarily with the small project, the alteration or renovation
project, the complex project or the project on which the scope of ser-
vices provided is broader than the preparation of plans and specifi=

cations.

{t is our earnest conviction that repeal of the statutory
limitations will not result in ‘“‘runaway'! fees for engineering services
on Federal projects and that the public's interest will in no way be
endangered by such action by the Congress.

The prospects of removing statutory fee limitations for profes-
sional services is supported by pending lzgislation to remove arbitrary
limitations upon attorney's fees for services rendered in proceedings
before administrative agencies of the United States (5.1522, 83tk
Congress). This bill, which has been approved by the Senate, proposes to
eliminate an inequitable situation under which the fees for attorneys
are limited ¥ some cases to the paint that the intended beneficiary
of the timitation is injured by being unable to retain competent coun-
sel to represent his interests.

Although the circumstances are different than the case of A-E
fee limitations, experience has shown that the result io the same=--

an arbitrary fee limitation is SO rigid that it does not and cannot

reflect changed ecanomic conditiens. Also, ef significant cemparability

99



APPENDIX 1V

Page

is the statement in the Senate Committee Report {No. 1233, 89th

Congress) that:

"The legislative history of the various fee limitations
which §. 1522, as amended, would remove is significant
only by the almost total absence of attemtion given to
the problem in congressional hesrings and reports. WNo
doubt, many fee limitatiom clauses ware added as an ad
hoc response to evils, or imagined evils, which msy not
necessarily have existed in the bulk of cases to which the

clauses apply..."

We also subscribe to the philosophy expressed by the Senste Committee
on the Judiciary when it conmented:

“Determination of a reascnsble fee should ke left in the
first instance in the hands of the e¢lient and his attorney.
This bill would preserve :this traditional attorney-client
relationship, subject oniy to review for reasonableness

on the part of the administrative agency."

By substituting ""architect-engineer™ for ‘‘attorney," we believe
that the above statement is fully applicable PO this brief. {f any-
thing. the A-€ case is a stronger one because the Client for an A-E
in this context is not an uninformed Individual with a claim against

the Government, but the Government itself which is represented by

experienced and competent negotiators. The ''review for reasonableness,"

is inherent in the agency's initial opportunity whem negotiating the
contract with the A-E, hence an outside court review, as provided

in the bill for attorney's fees is mot necessary for A-E services.

Knowledgeable government agency negotiators, familiar with engl-
neering detail and procedure, play an important role in defining a
given project and in estimating its scope and probc,le cost. Such
individuals can distinguish experienced, reputable engineering firms
best qualified to handle the various projects Pop which they are

rcsponsible.  They are also capable of recegnizing and discussing
technical alternatives suggested by such firms.
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Negotiators of this caliber already serve in many positions
of Federal responsibility. Virtually all recognize the futility and

error of a statutory maximum which fails to allow appropriate increases
in fee to cover additional engineering responsibility, study and/or
ingenuity. There is no better argument for unencumbered negotiation
than the fact that such procedure is presently being used by many,

if not a majority, of at} F.deral agencies which regularly contract

for A-E sarvices. it is to their credit that many negotiating of-
ficers have, despite the fee limitations, found means for retaining

the services necessary for given projects.

Unless the practice of professional engineering can be maintained

on the highest of standasrds, the gquality of work may lmadvertently be
lowered. 1t is more then & simple question of sound business princi-

ples, but of ethical procedures and standards of professional practice

as well.

This fact is apparently recognized by virtually all of the
Federal agencies which contract for A-E services. #Many Rave guidelines
similar to the following cxcerpt from "“instructions for Selection of
Architects-Engineers’ used by the Atomic Energy Commission:

“In evaluating capabilities of firm being considered,
major consideration is given to the qualifications end
experience of the key personnel proposed far the ser-
vices, the firm's ability to furnish an adequate number
of qualiffed personnel, the quality of the fiem's past
performance an comparable work ...experience and technical
competence of the firm...msnagemant capabilities of the

firm, manpower reserve..,and current. work load."

{Please note the lack of reference to abillty Po perform serviees

within a fee maximum.)
The Federal government, like any other client Of a consulting

engineer, is assured of doliar value TOr doliar spent by virtue of its

own qualified staff negotiszers,
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Further assurance is provided by the recognized and tested ""control"
inherent in our nation's ewmpetitive private enterprise system. Wkile
the technical complexities and unknowns of engineering obviate the prac-
tice of bidding, engineers are, nevertheless, aware that a combination
of superior services at reasomrable cost is en absolute prerequisite for
business and professional succgss,

Reputsble englineers are unlikely to seek excessive fees when such
fees may be considerably over those accepted end observed by the profes-
sion, Also, it iswell known that recommended schedules of fees areavail-
able and familiar to public agency officials. Ceretainly attempts to

overcharge or "'

pad' engineering costs would, in most cases, be recognized

by competent govermment negotiators. Consulting engineers know that future
jobs are dependent upon services rendered economice lly OR present projects.
Any proclivity to boost fees is gertain to result in exemption from corsider-
ation for future Federal government work.

Besides the business aspects, consulting engineers are expected to
assume a responsibility to their clients, end to society, which tran-
scends personal gain. {t is this responsibility, more frequently referred
to as the engineer's ‘'code of ethics', which demands faithful professional
service, honestly rendered. This would certainly Imply that an engineer
will not charge his client an exorbitent fee. A)l engineers ere subject

to the same code of ethics, hence the engineer in Federal employ is pat-

ently aware of infractions and is, if necessary, in a position to request

punitive action.
In the performance Oof Federal work the consuitant I= subject to ad-

ditional "controls'. Many of these are am integral! pert of Government

contracts. They include: specific delineztion Of projects, required en-

gineering recordskeeping procedures , quality control and inrpection of

v
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work, regular progress reports, review and approval of plans, responsibility
in case of engineering negligence, and paymert deferment in cases involving
inadequate or improper work,

V  CONCIUSION AND RECOMMENDATION OF THE PROFESSION

The benefits of open, unencumbered negotiation are obvious. They

have been proven in practice. Hore than three=fourths of a1l engineering
work done in the United §tates is by comrtract negotiated without a restric-
tion a5 to maximum engineering fees. Competent, responsible Federal negoti-
ators do not require a statutory maximuwn, They are already concerned cith
economy as it relates to appropriate fees for services rendered. They are

the public's best assurance Of quality engineering from reputable and cap-
able consulting firms.

Contracting without the handicap of an unworkable percentage iimita-
tion, regardless of the amount of that percentage, a!lows the Government
maximum use of engineering talent and resource to develop superior solu-
tions. or facilities, with savings not only in initial cost but in opera-
tion and maintenance as well, Engineering costs are largely technical brain
Power costs. Existence of a statutory maximum is an admission of govern-
ment desire to limit and restrict that invaluable resource.

it is respectfully suggested that this brief amply demonstrates the
basis and justification for the Gomptroller Gensral to recommend to Con-
gress that the present federal statytes imposing percent limitations on
A-E fees should be repealed. Accordingly, the engineering profession is
jointly agreed that existing statutory maximums should be removed from the
cited taws. The profession further suggests that a substitutive "control™
is unnecessary, impracticable and likely to create more problems thanmay

already be evident under present laws.
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LOMHERTS ON THE €0ST AND PRICING LAW

It has been suggested that if the fee limitations for A= services
were to be repealed the govermment's interests might be served by reliance
upon the Act of September 10, 1Sb2, P. L. 87-(53, Sec. | (d), (e), 76 St~f,
520,

This Act (10 U.s.C, 2306 {a)} (f))provides, in applicahle part, that
on negotiated contracts the prime contractors and subgontrectors must cer-
tify that to the best of their knowledge and belief the cost and pricing
data they submit at the time of the negotiation for contracts and subcon-
tracts of more than $100,000 (or less as determined by each agency) is
Current, accurate and complete. Such contracts would contaln J provision
that the price to the §overnment shall bs adjusted to exclude any signif=
icant amounts by which the head of the agency determines that the price
was increased because the cost and pricing date furnished was inaccurate,
incomplete or not current.

Senate Report No, 1884, 87th Congress, declared that "The objective
of these provisions is to require truth in negotiating.'' To this state-
ment we wholeheartedly subscribe and see no problem for A-E services ap-
plication of that principle. The ethics of the engineering profession
requires no less than the statement of the Senate Committee OR Armed Ser-
vices, quoted above

However, upon a close examination of the ''truth in negotiating'' law
we believe that it is not suitable or appropriate as a method of protect-
ing the Bovernment's interests for A-E contracts, It is readily apparent
from the law itself. as cell as the legisiative history, that Congress was
directing its attention to production-type comtracts in which equipment and

materiels are the basic ingredient, The average or usual A-E contract, on

the other hand, involves very little in the way of materials, supplies or
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equipment. The main price and cost date applicable to an A-E contract
are for manpower and overhead.
In commenting upon the cost and pricing date to be supplied at the
time of negotiation, Senate Report No. 18b4 noted:
“Altkough not 211 elements of cost are ascer-
tainable a2t the time @ contract is entered into,
those costs that can be known should be furnish-
ed currently, accurately and completely."
At the time of negotiation or of entering into & contract, an A-E firm
knows and can furnish accurste information on the salary rates it is
paying and expects to continue to pay to its staff persomnel who will he
employed in the performance of the contract. it also knows, within rea-
sonable limits, what costs will be involved for miscellaneous supplies,
such as drafting paper, blueprinting or reproduction services and sim-
ilar minor items of cost directly related to the contract. However,
the primary cost involves estimates of the man hours and indirect costs
(overhead) required for the completion OF the work.
Because such a relatively small portion of an A-E contract in-
volves costs which would be susceptible of definite and specific list-
ing at the time of negotiation. we believe that the Ytruyth in negotiat-

ing' lac is not a practical substitute to be used in liey of fee lim~

itations.
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COMMENTS OF THE PROFESSIONAL SOCIETIES
CONCERNING THE GAO DRAFT REPORT

Introduction

This memorandum sets forth the views of the undersigned
professional societies of architects and engineers* concerning the GAO
Draft Report to Congress entitled ""Government-Wide Review of the Adminis-
tration of Certain Statutory arid Regulatory Requirements Relating to
Architect-Engineer Fees. "

We start from the premise, concurred in by the GAO, that
the 6% fee limitations are inappropriate for A-E services and should be
repealed. Although it could be argued that these statutory limitations are
not now applicable to all classes of A-E contracts, there is no need to
discuss this matter since the Draft Report contains a persuasive case for
repeal.

We accept the further premise--also fundamental to the GAO
Report--that the public interest is best served if the government obtains
the best possible A-E services for a reasonable fee, We believe that the
professional codes of ethics of architects and engineers, and 10 U, S, C.
Sec. 2304(g), 2306(f) as now applied by the procuring agencies, insure the

achievement of these goals.

* American Institute of Architects; American Institute of Consulting
Engineers; American Society of Civil Engineers; Consulting Engineers

Council; Engineering Division, American Road Builders Association;
National Society of Professional Engineers.
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It is our view that the public interest is best served by unfettered
negotiating procedures conducted by competent contracting officers. The public
interest will not be served by an inflexible interpretation of statutory provisions
as apparently recommended in the Draft Report. We will show in this
memorandum that a flexible application of 10 U. S. C. Sec. 2304(g), 2306(f)
is required by the language and legislative history of these statutes and by
the realities of A-E services procurement.

While this memorandum will focus on the provisions of U. S. C.
title 10, chapter 137, the need for flexibility in procurement of A-E services
is also applicable to those agencies not within the scope of title 10.

At the outset, it should be remembered that the Congress, the
GAO and the purchasing agencies have long recognized ttat rules of contract
negotiations appropriate for procurements of goods are usually inappropriate
where professional services are involved. For example, 10 U. S. C.

Sec. 2304(a){4), 40 U.S.C. Sec. 5and 41 U. S.C. Sec. 252 each exempt profes-
sional services from formal advertising requirements. The legislative history

of these procurement acts is replete with express recognition of the unique

status of such services. *

%

Illustrative is the reply of Senator Saltonstall to a statement by

Mr. Paul H. Robbins, Executive Director of the National Society of
Professional Engineers, who, in testimony on a predecessor bill to what
is now Sec. 2304(g), had raised the question whether the legislation
would require competitive bidding in the procurement of A -E services.
Senator Saltonstall said:

“Mr. Robbins, certainly as the author of §. 500, the Senator who
filed it, 1 had not the slightest intention, and until you said it this morning,
| did not conceive that this bill would cover the question of competing for
personal services. ' (Hearings on S, 500, S. 1383, S.1875, Before the Sub-
committee on Procurement of the Senate Armed Services committee, 86th
Congress, 1st Sess. 423 (1959)).

See also, S. Rep. No. 2201, 85th Cong., 2d Sess. (1958).
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A-E services are distinguished from goods-and-materials
contracts because the A-E--like the attorney and doctor--is a professional
whose 'product® is his skill, ingenuity, training, and integrity. The A-E
client relationship is a fiduciary one, in which trust, creativity and quality
of service--not price--are of paramount importance. There is, after all,
a crucial difference between a vendor of nuts and bolts, and a professional
who is retained to devise an imaginative economic solution to a technical
problem. Wk respectfully submit that this difference must be borne in
mind in interpreting and applying statutes. Rigid interpretations which
restrict the full use of the A-E's professional talent could save a small
amount in design expenditures but cost the taxpayers substantial sums in
a more expensive aund less efficient facility.

We know that the GAO will give serious consideration to the
points discussed below, and respectfully ask that the Draft Report be modified

to reflect these points.

A-E'SARE NOT, AND SHOULD NOT
BE, REQUIRED TO CERTIFY COSTS
WHICH CANNOT BE KNOWN AT THE
TIME OF CONTRACTING*

We totally subscribe to the philosophy underlying 10 U. S. C,
Sec., 2306(f), as set out in the Senate Report:
""The objective of these provisions is to

require truth in negotiating. " {S. Rep. No. 1884,
87th Cong., 2d Sess. (1962))
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This principle is incumbent upon A-E's, as professionals, even in the
absence of a statutory requirement, and is a constantly recurring theme
in the A-E codes of ethics.

We do not here dispute the present applicability of Sec. 2306(f)
to A-E contracts where the price is expected to exceed $100,000. However,
in recommending the application of Sec. 2306(f) to A-E contract negotiations,
the Draft Report has failed to make certain distinctions which are essential.
if the provision is to be workable and equitable. In particular, the Draft
Report draws no distinction between those components of a contract price
which are or can be known at the time of contracting, and those components
which can only be generally estimated. Although not explicit, the Draft
Report suggests that Sec., 2306{f} requires a certification of all costs, regard-
less of whether or not they are known at the time of contracting. We submit
that this position is unsound both as a matter of legislative history and public
policy.

Senate Report 1884, commenting upon Sec. 2306(f), makes it
clear that only those costs which are known at the time of contracting should
be certified:

“Although not all elements of cost are ascertainable
at the time a contract is entered into, those costs that can

be known should be furnished currently, accurately, and
completely. '* (emphasis supplied. )
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Wk do not here take issue with the Draft Report's discussion of
the ""detailed analysis method" of determining A- E fees. * Under this method,
all components of cost should be estimated. Nevertheless, there is avast
difference between merely estimating all components of cost, on the one hand,
and requiring, on the otker, A-E's to certify all components (including those
which cannot reasonably be known), and then permitting only a downward
adjustment in fee should such certifications prove inaccurate or incomplete.

We see no difficulty in certifying those A-E costs which are known
at the time of the cortracting, Such costs would include current data on salary
rates €or technical. ard nontectnical personnel, and such items as overhead
rate, rent, insurince, equipment, supplies, etc.

However, certain components of cost, such as number of hours

and fees of outside experts, can at best be only genexally estimated, and there

may be wide variations between the estimate and the actuzal cost. To interpret
the statute as requiring certification of inponderable cost factors would undercut
its philosophy and purpose: it is not possible to certify the truth of that which

is unknown,

* For reasons given below, we do object to the suggestion at page 32 of
the Draft Report (which deals with the "detailed analysis method!)
that all contracts for A-E services may be "subject to the competitive
negotiation requirements of Public Law 87-653 and the FPR. . . ."
We note that, 1he term ' competitive negotiations' appears nowhere in
Public Law 87-653,
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Department of Defense, Bo not comply with the requirements of Sec, 2304(g).
The Report implicity urges that a more rigid application of the section be
instituted. We believe that the section's language and legislative history
compel, at the very least, the conclusion that present agency procedures fully

conform with the section and tke intent of Congress.

A - The Language of the Statute.

Unlike the rigid position apparerntly taken in the Draft Report
that solicitations must always be made from the maximum number of sources,
and that discussions must always be had With_a_l_!_responsible offerors, the
language of Sec. 2304{g} is the language of flexibility. The section requires
that the negotiarion procedure be ''consistent witk the nature and requirements
of the . . , services ro be procured . . .." The clear meaning of this is that
rules for ruts ard holts shouls not be applied when it is not in the public interest
to apply them--sich as in negotiating for the expertise inherent in professional
service contracrs,

A brief zralysis of *"the nature and requirements of the . «.
services to ke procured' through an A-E contract indicates that a rigid
application of Sec., 2304{(g) simply cannot work effectively. Very frequently,
the scope of the project is not agreed upon until negotiations have been
virtually concluded. All ivo often, the problem cannot even be defined with
any precision until negotiations are well under way. Under these circum-

stances the solicitation of propo "als, including price quotations, from
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Moreover, such an interpretation would be most inequitable.
Under Sec. 2306(f), if the A-E’s certified figures prove to be inaccurate and
too high the agency may reduce the fee. There is, however, no comparable
provision authorizing an increase in fee if the A-E’S certification of costs
proves to be inaccurate and too low. For this reason alone, if for no other,
A-E’s should not be requirved to certify cost or price components which cannot
be reasonably knowmn at the time of the negotiation.

We urge that the distinction, between those elements of cost
which can be subject to the certification requirements of Sec. 2306(f) and
those which cannot, be fully recognized in the Final Report. While it may
not be feasible for the Report to spell out this distinction with precision,
we will be glad to cooperate in any endeavor to establish uniform guidelines

for distinguishing tetween certifiable and noncertifiable A -E costs.

II

EXISTING PROCEDURES FOR NEGOTIATING A-E
CONTRACTS ARE CONSISTENT WITH THE NATURE
AND REQUIREMENTS OF THE SERVICES TO BE
PROCURED, AND FULLY COMPLY WITH SECTION
2304{g)-

In our view, the legislative history hereinafter set forth
constitutes substantial ground for concluding that Sec. 2304(g) was not
intended to apply at all to A-E services. However, for the purposes of
this memorandum, we assume, without conceding, the present applicability
of Sec. 2304{g) to A- E contracts. We do take issiie with the Draft Report’s

conclusion that existing agency procedures, particularly those of the
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multiple A-F firms would result in an emphasis on price that would be
contrary to the best interests of the government.
Mditiple solicitation of proposals and price quotations is

urdesirahble for at least three reasons:

First, it will impose an unnecessarily onerous administrative

burden upon government procurement agencies. To waste time and money
attempting to evaluate dozens or even hundreds of A-E proposals--particularly
on a unigue facility (such as the new National Fisheries Center) which requires

original concepts and design--makes no sense if a ""responsible offeror't is
to mear, as Congress intended it to mean, a firm clearly qualified in terms
of available specialists and experience to undertake within a specified time
perioa a spec fic project, once its size, style and usage have been defined.
Second, if price quotations are required, procurerpent agencies
will be under great pressure to pay attention only to the lowest offer,
Targible goosds can be tested against specifications and given a relatively fixed
market value; bat no specification can ever be written to cover the creative
intellectual produ«ct of an architect or engineer. Thus, in order to obtain a
facility which will be less costly to build, operate and maintain it will frequently
be in the interest of government economy to pay higher design costs initially.
Third, whenever the formulation of proposals is costly--as it

frequently is in A- E contracts--outstanding and busy A-E firms may be

reluctant to assume this cost because the chances of being retained for a
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professionally satisfactory assignment will be substantially reduced.
Consequently, the majority of offerors anxious to obtain the work may be
firms less qualified to do the job.

Solicitation of numerous proposals including price quotations,
then, is no substitute for a detailed and thorough examination of the qualifi-
cations of A-E firms and for extensive discussions with the most qualified
firms on the nature and scope of the problem. The statute itself, in
recognition of this, only requires solicitation from the "maximum number
of qualified sources consistent with the nature and requirement of the . .
services to be procured. " Existing agency procedures are wholly consistent
with this statutory requirement.

This is not to suggest that price is not an important factor
in A-E negotiations. Under the existing procedures, if an agency is unable
to reach what it regards, upon its own analysis, as a fair and reasonable
contract price, negotiations with the most qualified A-E source are broken
off and the agency negotiates with other firms successively until a

)
reasonable price is reached. The agencies thus balance the various factors
which must be taken into account in negotiating an A-E contract.

Since these agencies conduct the day-to-day negotiations of
A-E contracts, they are best able to determine the procedure most
"consisternt With the nature and requirements of the . , . services to be

procured. . ..' There is no reason to believe that the agencies have abused

their discretion in applying the statute.
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B - Legislative History.

An overall view of the legislative history of Sec. 2304(g)
supports the procuring agencies' interpretation of that section as expressed
in ASPR 3-805, and related regulations.

In the hearings concerning H. R, 12299 (the predecessor of
Sec. 2304{(g) which is virtually identical in all relevant particulars), the
Defense Department suggested that the bill be revised to specifically enable
the agencies to conduct negotiatiocns without written or oral discussions in
certain cases. The Department felt that discussions would serve no useful
purpose in negotiations relating to perishables, educational institutions,

and professional services. There was general agreement in the Special

Subcommittee that the bill did not require written or oral discussion in these

instances. The following colloquy provides one example of this agreement:
"Mr. Courtney /staff member of Subcommittee /:
Mr. Chairman, there was a further question raised in the discussions
with the Department /of Defenss/ as to whether or not certain
categories of purchases ought not to be excepted from the
provision /requiring written or oral discussions/.

“Mr. Vinson iChairman of Subcommittee_—, I think
there is no dispute that perishabtes, number (9)of the regulations
[sic/* should be excluded from this section.

"Mr. Courtney: Perishables, number {9)}.

"Mr, Vinson: That is right.

3¢}

The reference is, obviously, to the statutory provision, 10 U.S. C.
Sec. 2304(a){9).
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“Mr. Bates: |1 think that should be clarified here.
"Mr. Lankford: You can stick in the word 'practicable’.

"Mr. Welch: Oh, in the language, itself, we have this
provision already.

""Consistent with the nature and requirements cf the supplies
or services to be procured. "

nMr, Bates: Well, what does that mean.?

“Mr. Welch: Reasonable, under the circumstances. "
(Hearings on H.R. 12299, op. cit. supra at 716.); (emphasis supplied).

Further, the GAO, in a letter, dated July 17, 1962, to the
Chairman of the Senate Armed Services Committee, stated that Sec. 2304(g)
represented nothing more thar a codification of the ther. existing agency
procedures, in particular ASPR 3-805;

""The Department [of Defense/ has also pointed out that the
requirements of section (e) Adding Sec. 2304(g)/ have recently been
incorporated i-to regulations, and has stated that the possibility of
need for revision *to meet ckanging conditions or potertial abuses,
and the difficulty of keeping a statute responsible to such need for
change, make it preferable to regulate rather than legislzte In this
area. While it is true that ASPR 3-80%, which currently imposes the
requirements proposed by section (e) of H.R. 5532, has been subject
to revision in the pessat, we see no reason to telieve that there will be
a need for revision of the basic requirements. . ." {emphzsis
supplied) /The letter is reporteld, in fall, in S. Rep. No. 1884,
87th Cong., 2d Sess. (1962) /.

There kas been no relevant change in ASPR 3-805 since this
letter from the GAO; this provision is the one still followed by the agencies
today. Yet, whereas in 1962 the GAO tock the position that the agency
procedures wers fully consistent with the requirements of Sec. 2304{g), it

now takes the position, in the Draft Report, that the same procedures do not
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"Mr. Courtney: Which seemed to be by definite agreement -
not within the scope of this proposed section.

vMr. Kilday /member of the Subcommittee/: The language
would not prohibit negotiations as to perishables, but would simply
not require it.

"Mr. Courtney: This is right; and the other one had to do
with professional services. "

(Hearings on H. R. 12299 Before the Special Subcommittee on
Procurement Practices of the House Committee on Armed Services,
86th Cong., 2d Sess. 723 (1960}); (emphasis supplied}.

Moreover, the GAO itself recognized that there had to be
flexibility in the statutory provision, and that the phrase '"consistent with
the nature and requirements of the supplies or services to be procured”
injected such flexibility, and permitted the procurirg agencies to waive
solicitations where appropriate, The followir.g colloquy-, between members
of the Subcommittee and .J. Edward Welch, Esq., Deputy General Counsel of
the GAO, illustrates this 1ecognition:

"Mr. Bates: But the question | wart to ask: Does this

language here which requires the proposal shall be solicited
from the maximum number of qualified sources prevent that
type of offer /where the Department of Defense asks only a
portion of the—qualified sources to submit a proposal/.

_ “Mr. Welch: We wouldn’t construe it as preventing . . .
/_such a limited solicita‘tiog/‘ « . because we would feel, |
believe, that you have 10 read into that language the implied

provision, "the maximum wh.ch is reasonable under the
circumstances of the particular procurement.
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comply with the statute. Wk respectfully submit that the earlier position is
the correct one, and that Sec. 2304(g} should be viewed as a codification of
ASPR 3-805.

Given this legislative history, a flexible reading of
Sec. 2304(g) would be required evenif the section’s language did not compel

such a reading.

IiI

THE CODES OF ETHICS PRESENT NO
PROBLEMS IN INTERPRETING THE
STATUTES.

The Draft Report ernoneously gives the impression that
existing agency procedures were formulated in deference to the ethical
requirements of the architectural and engineering professions. Rather, the
professional standards and the agency procedures derive from the same
policy considerations. Both recognize the unique nature of the relationship
between A -E and client, and both recognize that an undue concern for price
can only lead to a lessening in the quality of performance, to the serious
detriment of the client. There is complete consistency betwden ASPR 3-805,
10 U. S C. 2304(g) and our professional standards; and the references on
pages 26-28 of the Draft Report to these professional standards and the
Secretary of Defense’s comment thereon are out of context, unnecessary

and inappropriate and properly should be stricken.
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CONCLUSION

We respectfully request that the final report be modified to
reflect the points raised above, and we would welcome the opportunity to

discuss this matter further.

February 24, 1967

American Institute of Architects Consulting Engineers Council

American Institute of Consulting Engineering Division, American

Engineera Road Builders Association

American Society of Civil Engineers National Society of Professional
Engineers
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ASSISTANT SECRETARY OF TEFENSE
WASHINGTON, B.C. 20301

INSTALLATIONS AND LOGISTICS

3 MAR 1967

Mr. Robert F. Keller
General Counsel

General Accounting Office
Washington, D. C. 20548

Dear Mr. Keller:

This response to your letter of February 10, 1967, confirms the views
expressed on behalf of the Department of Defense at your February 20
meeting among the major Federal construction agencies concerning
architect-engineer fees. | understand that at the meeting, in which
the Comptroller General. participated, the several agencies commented
on your draft report {B-152306) entitled "Government-wide review of
the administration of certain statutory and regulatory requirements
relating to architect-engineer lees.” Although you have not formally
requested us to submit written commentary, we have agreed to provide
our comments to you in this form.

The General Accounting Office (GAO) was requested during April, 1966,
by the House Cormittee on Sciences and Astronautics to undertake a
Government-wide review of the six percent statutory fee limitation on
architect-engineer (A-E) fees and to make recommendations to the Con-
gress. The present draft report provides certain findings and a single
legislative recommendation to repeal the six percent limitation. GAO
also discusses contractor selection and negotiation procedures which
were the subject of a separate review initiated by GAC prior to the
Committee's request.

During these reviews, the GAO requested comment by the Department Of
Defense on certain specific questions, replies to which were provided
by my letter of November 5, 1966. The GAO responded in an opinion
letter (B152306) of December 12, 1966, which disagreed with certain

of our conclusions. The present draft report and the December 12
letter both criticize existing Department of Defense practices whereby
A-E services are obtained by means of selective negotiation rather than
by means of simultaneous discussions with several offerors (ASPR, Sec-
tion XVIII). The draft report also expands upon the position taken by
the GAO in the December 12 letter by concluding that the six percent
limitation upon A-E fees is no longer meaningful, and undertakes a
discussion of A-E procurement practices as followed by Federal agencies
generally.
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The comments IN succeeding paragraphs; deal with the highlights of the
GAO review as reflected both in the draft report and the lLecemver 12,

1966, Letter.

The Department of Defense concurs in the GAO legislative recommendation
to repeal the six percent A-E fee ceiling, The DOD docs not, however,
agree with the GAO finding that the Military Departments have failed
to comply with pertinent law in excluding certain costs from the com-
putations made to determine compliance with the six percent ceiling.
The GAO list of illustrative excess fee cases assumes that all A-E
costs must be calculated in the six percent computation, an assumption
which, as the GAO recognizes, the construction agencies do not acknowl-
edge. Since the GAO concedes the good faith posture of the Federal
construction agencies (which in the case of the military agencies is
consistent with prior Comptroller General opinions), the list does not
appear to be relevant. This is especially clear in the case of Nawy
A-E contracts, in the light of GAO acknowledgement that the Navy has
specifically cited the statute which permits exclusions.

It is agreed that the initial 1939 statutes which authorized procure-
ment of A-E services by contract applied equally to fixed-price and
cost-plus-a-fixed-fee contracts. The 1939 statutes are now codified
at 10 Usc ksko (Army), 10 USC 7212 (Navy), and 10 UsC 9540 (Air Force),
These statutes authorize A-E contracts "to produce designs, plans,
drawings, and specifications;" as codified, only the Navy statute
explicitly provides that the procurements mey be "without advertising. "
GAO acknowledges that Navy properly excludes certain costs by negotiat-
ing under 7212, tut contends that Army and Air Force, by using the
authority to negotiate under 10 USC 2304{a)(4), come within the six
percent limitation of 10 USC 2306(d) (not to exceed six percent of the
estimated cost of the work Or project), and cannot therefore exclude
any A-E costs in computing the six percent allowability. The DOD
remains Of the opinion that, notwithstanding what statute is cited as
authority to negotiate, i.e., in the case of Army and Air Force, 10
usc 230k{a){%), {contract for personal or professional serv—icess the
substantive provisions of the separate Army and Alr Force authoriza-
tions permit the same exclusions as Nawy obtafns under its separate
statute. The GAO disagrees and says that if negotiation is under
2304{a){4), all costs are includable because 2306(d) so requires.
Since, however, the Comptroller General concludes that the Amy and
Air Force statutes "should he regarded as a basis for authorizing the
negotiations of architect-engineering contracts pursuant to 10 USC
230k(2)(17)" ("negotiation...otherwise authorized by law"}, the sub-
stantive result is the same. In aay event, should the repealer not

be forthcoming, steps can be taken to assure that 10 USC 230k(a)(17)
is cited in eonjunction with underlying statutes which authorize the
particular procurements a

It should be noted for clarity that the Department of Defense disagrees
with the GAO contention that 2306(d) (all costs included in six percent
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calculation) covers fixed-price as well as cost-plus procurement of A-E
services. GAO's quotation (letter, p. 6) from the antecedent Armed
Services Procurement Act is incomplete; a reading of the full text

(sec. 4(b), P.L. 413, 80th Congress) would seem to make clear that the
limitation to six percent of costs wes in context of cost-plus contract-
ing only.

GAO, upon concluding that the six percent fee limitation serves no use-
ful purpose, suggests that existing statutory reguirements for competitive
negotiation and the submission and certification of cost and pricing data
(10 usc 230k{g) and 2306(f) respectively, added by P.L. 87-653) "should
provide adequate assurance of reasonable A-E fees,” The Department of
Defense concurs. As stated in paragraph five of my November 5, 1966,
letter, the Department of Defense procedures are believed to satisfy

the intent of P.L. 87-653.

The Department of' Defense disagrees with the GAO contention that present
A-E selection procedures in the DOD fail. to follow 230k(g). Section
230k(g) requires that negotiated procurements involve solicitations of
proposals "from the maximum number of qualified sources consistent with
the nature and reguirements of the supplies or services to be procured,
and written or oral discussions shall be conducted with all responsible
offerors who submit proposals within a competitive range, price, and
other factors considered.”

The legislative history of P.L. 87-653 fails to provide any basis for
denying discretion to the DOD to determine that the particular market
conditions may compel selection on the basis of technical ability among
members of a profession who profess to reject price competition.

Administrative difficulty would doubtless be encountered by altering the
long established procedures, now set forth in ASPR 18-402.2, of selecting
a minimum of three firms, and negotiating selectively {e.g., with the
first selected of the three), Negotiations are conducted with the next
preferred firm only if a falr and reasonable price not in excess of the
Government estimate cannot be obtained from the previously selected firm.
If this approach were changed to meet conventional competitive negotia-
tion procedures, it is unlikely that the industry would now be prepared
to offer competitive price proposals, especially in those cases where

the work tu be performed is undefined and the precise nature of the
requirement depends in part upon the professional judgment being
solicited. It is our understanding that the statutory injunction for
competitive negotiation simply provided a premise for the proposition
that discussions would be sought with responsive and responsible offerors,
and that it was merely declarative of pre-existing DOD practices in maxi-
mizing competition to the greatest practicable extent.# In testifying on
a predecessor bill to P.L. 87-653, Assistant Secretary Perkins McGuire
made this observation on May 31, 1960, to the House Armed Services
Committee, Special Subcommittee on Procurement Practices of the Depart=

ment of Defense (Hearjngs No. 67, pp. 6037 et seqg.), 86th Congress, 24
Session, at page 6057):
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"... it has always been the policy of the Department; of
Defense, and our regulations so provided, that in negotiated
procurements proposals will be solicited from ail gua® i ied
sources necessary t0o assure full and free competiti_n consis-
tent with the nature and requirements of' the sunelies or
services to be procured."

This viewpoint was reiterated in formal DOD statements of position on
similar bills in 1961 (letter from Cyrus Vance, General Counsel, April 21,
1961, House Armed Services Committee Report No. 1638, 87th Congress, 2d
Session (April 30, 1962)) and 1962 (letter from John ‘F. McNaughton,
General Counsel, July 13, 1962, Senate Armed Services Committee Report
Mo. 1884, 87th Congress 2d Session (August 1T, 1962)}).

This Department has a firm policy requiring maximum practicable com-
petition. The enactment of P.L. 87-653 however, with the requirement
for competitive negotiations, did not alter the conditions of the market
place. Rather, Congress recognized it was the nature of various pro-
curements that there would at times be more, and at other times less,
competitive force at work, and directed the Department to obtain as
much competition as possible in the circumstances. In the event the
architect-engineer community should evidence its professional. willing-
ness to engage in price competition, the DOD is prepared to undertake

a re-assessment of its present procedures in the light of the resulting
new climate and considering the varying nature of A-E requirements. In
this connection, it is understood that the GAO, as evidenced by the dis-
cussions at the February 20 meeting, recognizes that selection pursuant
to competitive negotiation need not depend on price, since price 1S
rarely, if ever, the critical factor in obtaining a satisfactory A-E
product (see, e.g., ASPR Section 1V, esp. k-205.5, Procurement of
Research and Devetopment). Until it is demonstrated that the A-E
community is prepared to countenance competition on price, the DOD,
believing that it is complying with P.L. 87-653, would intend to proceed
as before, It should be noted, in this connection, that in every AE
procurement (1) the professional capabilities and suitability of each
A-E are couparatively evaluated by the Government in the selection
process, and (2) a Government price estimate is prepared and provides

a yardstick against which the offeror's proposal is measured, The
offeror knows in cach case that if his price proposal is unreasonable,
the Government will proceed to negotiate with the next selected A-E.

Finally, concerning the certification of cost and pricing data require-
ment introduced by P.L. 87-653 (10 USC 2306(f)), GAO notes favorably
that the Department of Defense applies the implementing provisions set
out in ASPR 3-807.3 et seq. without distinction as to whether or not

A-E services are involved.

PAUL R. IGNATIUS
Assistant Secretary of Defense
(Installations and Logistics)
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EXECUTIVE OFFICE OF THE PRESIDENT

BUREAU OF THE BUDGET
WASHINGTON. D_C. 20503

APR 1 1967

Honorable Elmer B, Staats

Comptroller General of the
United States

General Accounting Office

Washington, b. C. 20548

Dear Elmer:

Thank you for the opportunity to review your draft report on
the “"Government-wide Review of the Administration of Certain
Statutory and Regulatory Requirements Relating to Architect-
Engineer Fees. ('

The Bureau of the budget is in favor of your proposed recom-
mendation to the Congress that the statutory limitation on
Architect-tngineer feces be repealed. Additionally, if you
consider that current agency practice in the procurement of
Architect-Lngineering services is of doubtful legality, we
would agree that a congressional review of this subject 1Is
in order.

Sincerely,

Far

PHILLIP S. HUGHES
Acting Director

124

U.8. GAQ, wash.. D.C.



COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON D C 27334

B- 152306 APR 2 0 1967

To the President of the Senate and the
Speaker of the House of Representatives

The General Accounting Office has made a review of the inter-
pretations and applications by Federal agencies of the statutory
6-percent fee limitations on architect-engineer fees under Government
contracts and of certain related statutory and regulatory requirements.
Our review was made in response to the request of the House Commit~
tee on Science and Astronautics and the Senate Committee on Aeronau-
tical and Space Sciences, The accompanying report presents our find-
ings, conclusions, and recommendations for legislative action.

Wk found that the major construction agencies contracted for
architect-engineer services at fees in excess of the statutory provi-
sions which limit the fees payable to architect-engineers to 6 percent
of the estimated cost of construction. Generally, agencies have inter-
preted the limitation as applying only to that portion of the total fee re-
lating to the production and delivery of designs, plans, drawings, and
specifications, Under this interpretation, most of the architect-engineer
contracts under which the total fee exceeded 6 percent would be in com-
pliance with the limitation. However, in our opinion, the military pro-
curement statute and the Federal Property and Administrative Services
Act of 1949 impose the 6-percent fee limitation on all architect-engineer
services,

In our opinion, the present statutory fee limitation is impractical
and unsound, and we are recommending that the Congress repeal the
6-percent limitation imposed on architect-engineer fees by the United
States Code (10 U,S,C, 2306{d), 4540, 7212, and 9540) and by section
304(b) of the Federal Property and Administrative Services Act of 1949,
as amended (41 U,S5.C, 254(b)). Representatives of the Federal agen-
cies, the architectural-engineering professional societies, and the Bu-
reau of the Budget have advised us that they agree with this recommen-
dation,

During our review, we examined into whether the agencies were
requiring architect-engineer contractors to submit cost or pricing data
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prior to the award of negotiated contracts as required by Public Law
87-653 which applies to the Department of Defense, the National Aero-
nautics and Space Administration, and the Coast Guard and by the Fed-
eral Procurement Regulations which apply to the remaining Federal
agencies. Although the Federal Property and Administrative Services
Act of 1949 has not been amended to require cost or pricing data, the
General Services Administration has included a requirement for fur-
nishing such data in the Federal Procurement Regulations similar to
the requirement in Public Law 87-653, The General Services Admin-
istration has determined, however, that the requirement should not be
applied to architect-engineer contracts because of their special char-
acteristics.

Representatives of the Department of Defense have advised us
that the cost or pricing data requirements of Public Law 87-653 are
being applied without distinction as to whether or not architect-engineer
services are involved, A representative of the General Services Ad-
ministration has advised us that consideration will be given to revising
the Federal Procurement Regulations to provide for such application,
We believe that cost or pricing data should be required by all agencies
in contracting €or architect-engineer services, The Bureau of the Bud-
get has advised us informally that it agrees with our views in the mat-.

ter,

We also examined into the requirement of Public Law 87-653 that,
in all negotiated procurements in excess of $2,500, proposals be solic-
ited from the maximum number of qualified sources consistent with the
nature and requirenents of the supplies or services to be procured and
that discussions be conducted with all responsible offerors whose pro-
posals are within a competitive range, price and other factors consid-
ered. The General Services Administration has included a similar
requirement in the Federal Procurement Regulations. Although most
of the construction agencies of the Government are subject to this re-
quirement, they generally solicit a proposal only from the architect-
engineer firm selected on the basis of technical ability, In our opinion,
this negotiation procedure does not comply with the above statutory re-
quirement.
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Agency representatives have advised us that they are opgosed to
the concept of soliciting multiple competitive proposals, The Depart-
ment of Defense has advised us that it believes that its present architect-
engineer selection procedures constitute the maximum competition
consistent with the nature and requirements of the services being pro-
cured. The Department of Defense has also stated that, until the
architect-engineer community demonstrates that it is prepared to
countenance competition on price as well as on other factors, the De-
partment, believing that it is complying with Public Law 87-653, would
intend to proceed as before.

Representatives of the architect-engineer professional societies
have advised us of their belief that the legislative history of Public Law
87-653 constitutes substantial ground for concluding that the competitive
negotiation requirements of the act were not intended to apply to
architect-engineer services,

We find no present statutory basis which would exempt architect-
engineer contracts from these requirements. Therefore, we are of the
opinion that the present negotiation procedures and practices do not
conform with these requirements. Recognizing, however, that the prob-
iem of how architect-engineer services can best be obtained is a com-
plex one, we have advised the agencies that present procedures may be
followed until the Congress has had an opportunity to consider the mat-
ter.

Although we are of the opinion that the procurement of architect-
engineer services is and should be subject to the competitive negotia-
tion requirements of Public Law 87-653, we think that, in view of past
administrative practices in the procurement of such services, it is
important that the Congress clarify its intent as to whether the competi-
tive negotiation requirements of the law are to apply to such procure-
ments, Should the Congress determine that it is not so intended, we
believe that the law should be amended to specifically provide for an
exemption for this type of procurement,

Absent a clarification of congressional intent, we are of the opin-
ion that the Department of Defense should appropriately revise the
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Armed Services Procurement Regulation to reflect a proper implemen-
tation of Public Law 87-653, Also, we are of the view that the General

Services Administration should similarly revise the Federal Procure-

ment Regulations so as to ensure uniform procedures with reference to
the procurement of architect-engineer services.

Further, we examined into the methods employed by Federal
agencies to compute an estimate of the architect-engineer fee for pur-
poses of negotiation. The most commonly used methods are the de-
tailed analysis method and the percentage- of-estimated-construction-
cost method. We believe, however, that the detailed analysis method is
more appropriate and should be used by all. agencies in lieu of the
percentage-of-estimated-construction-cost method.

Copies of this report are being sent to the Director, Bureau of
the Budget, and to the agencies included in our review.

T 17

Comptroller General
of the United States
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