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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20548 T

FEB 27 1978

B-150136

The Honorable Elizabeth Holtxman
Houss of Representatives

Dear Ms, Holtamani

This is in response to your letter dated January 30, 1978,
concerning the service of Mr, James M, H. Gregg as Acting Ad-
ministrator of the Law Enforcement Assistance Administration
(LRAA). You note that the last presidentially appointed Ad-
ministrator, Richard W. Veldc, resigned on February 23, 1977, -
and at the time of Mr, Velde's resignation, Mr. Gregg was As-
sistant Administrator, Office of Plapning and Managemsnt, the

-highest ranking official then serving since the two Deputy Ad-

ministrator positions were vacant. You inquire as to the authority
for Mr. Gregg to serve as Acting Administrator for sny period inm
excess of 30 days from the date of Mr, Velde's reafgnation dn-

view of the provisions of the Vacancies Act, S U,.S.C. 83 3345-3349
(1976). You also note that LEAA's enabling legislation does mot
reveal any provision for the appointment of an acting administrator,
By letter dated February 10, 1978, we requested the views of the
Dapartment of Justice in regard to Mr. Gragg's service but im con- .
sideration of the urgency with which you view this nattcr. Ne are:
responding without benefit of a reply. fron Ju:tict.~“n .

Under 42 U.S.C. § 3711(&)%Q8upp. v, 1975) Congrats provided
for appointing the Administrator and two Deputy Administrators of
LEAA as followss.

"There is hereby established within the Depart-
ment of Justice, under the general authority of the
Attorney General, a Law Enforcement Assistance Ad-
ministration (hereinafter referred to in this chapter

as 'Adninistration') composed of an Administrator of
Law Enforcement Assistance and two Deputy Administrators
of Law Inforcement Assistance, who shall be appointed by
the Praaidcnt, by and with the advic: and consent of the
Senate,' :
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Sections ms! 3346,) and ssarlot cicte 5, United States Code, pro-
vids wathods for the temporary filling of vacancies created by the .
daath, vesignstion, sickness 4r absence of the head of an executive

or military departusnt, or the head of a buresu thereof whose ap-~
pointment is net vested in the hesad of the departmmnt. Section 3349
of title 3 makes the methods described in the preceding sectioms ‘
the sole means for filling the vacancies descrided therein, except

in the case of 2 vacanty occurring &uring & Tecess of the Senate.

limit om temporary appuintmants under sections 3 oL and. 3347
for positions which are subject to Preaidential & t and
Senate confimmarion. That section is worded as fenwst

"L38,
A vacaucy ;:aund by death or ruimtim
mey ba filled temporarily under sectiom -

3343, 33“, or 3347 of this title for pot
more than 30 diys.”

hctiw 33&8%1 title 5, ‘United. Stttes t’.’-ode, 3@3«3 a 30-day
ppain

You have tuﬂishdd our Otﬂco with & copy of LBAA Instruction
1 1310.18A dated hpunbus 10, 1974, entitled “Designation of An-
Acting Adninistratex, LZAA" which appesrs te implement the mm-—
¢ension progedure msmdated by sections 3NS5 3346. and 334 :
title 3, United States Code. However, the 1 LEAA § sruc.t,ion
is silent as to the 30-day limie mpoud by 5 u.s.c. 3 3343.)(

All of the alttd ucum are dtrim from the Act ot Jduly. 23,
1868, ch., 227, 13 8tat, 168, hereinafter veaferred to &s the .
Vacancies Act. Tha legislative histery of the Act makes it cl ar
that the provisioas new codified as sections 3345)through mv;af
title 3 were intetided te praclude unreasonable delays:in submitiing
sominations for offices subject to Semate confirmation, Ses e. gip 39
Congressional Globe 11&3, 1164 (Pedruary 14, 1863}, -

In 1973 when M, L. Patrick Gray III was designated Acting
Pirector of the Pederal Bureau of Investigation (FBI), we ware asked
to decide viether the Vacancies Act was applicable to the Department
of Justics and ifi turn to the positicn of Director of the FBI,

Our opiaion im that case, B-130136f February 22, 1973, holding that
the Vacancies Mq@m apply, would appear to bes equally applicable
te Nr. Oregg's service.
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The Dcmtamt of Justice dizagreed with our conclusiom in the
Patrick Oray #. The basis for the Department’s view was that
28 U.8.C. § 510Vsupersedes 5 U.5.C. ¥ 3348.Y Section 509,/title 28
United States Code, places all fumctions of the Department of Justice,
vith certain exceptions not pertinent bers, in the Attorney Cenersl,
Undar sectien 510‘fthc Attormey Gensral may authorize smy other of-.
ficer or employse of the Department of Justice to parform any
functien of the Attorney Cenaral. Our Office views section 509)(;:
placing full secountability in the Attorney General for the functions.
of his sgemcy. Howevar, ssctiom 510 whils permitting him to -
dalegate his functions, doss not in our opinion supersede the pro--
visions of the Vacancies ut.j B- mxsaq( Februscy 22, 1973,

We note that the position of Adminlstrator has baen wi;hout o
a nominse for mmmuly one year. This appears to be precisely
the sort of "unreasonable™ delay the Vacancles Act)was enactad to
prevent. In the sbsence of any other statutory au :1ty to £111
the position ot & tewporary basis ciitside the Vacancies Ju:t.%we :
eonclude that tha 30-day limit 15 applicible, and begen to Tun on R
Pabruary 26, 1977, the day after the vesigmation of Mr, Velde.
Thus, from March 28, 1977, to date, thers was no legal mthority
for anyone to perfora the dutiss of the Administrator except the
Attornay General himself, in whom, by statute, all the minisxutat 8
functions are vested, 28 U,S5.C. 8 509)(1970), -

As indicatsd by the LEAA Instruction cited above, the Assié.r.a,nfj-.
M-inhtnm. Office of Planning and Management, the position .
oceupled by Mr. Gregg, may act for the Administrator in the Ad-
sinistrator’s abssnce. The lastruction ststes that the absence of
the Administrator snd the Deputy Administrators should result from .
(1) travel outside the Matropolitan Washington area, (2) impac;tty, :
or (3) vacamey of positien. The first two types of absences con~ =
template 4 situstion in which there is a duly appointed Admiuhtutnr,g
vho msy be absent aad unadls to perform his dutiaa for various . . .
reasons, imcluding travel, sickness, ete. This is a dutry mly
assigned to deputiss or firat assistants throughout the Goveroment & .
aod is certainly net objectionable per se. The third type of absence -
cotitenplates a vacandy in the office of “Administrator, Since this - ,j. :
situation is covered by the Vacancies Act snd the time has sxpired .
vhen anyons~vwhatever his title—may serve as Acting Adninhtutor,
Nr. Gregg may not perform the dutiss of such office.

Ve are mindful of the practical difficulties of being forte‘d
to run a progras with no ene at the head to make decisions,
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Rowaver, until the President submits a nomination to the Sanats,
such declsions can only be made legally by the Attorney General,

You have called cur attention to the fact that officlal netions
taken by Mr. Gregg, such as the signing of grant awards, have at
lesst in soms instances been taken iz his capacity as Assistant
Aduinistrator, Office of Planning and Minsgewent, However, since,
as indicated above, there is no lagal authority for Mr. Gregg to
oceupy the positiom of Acting Administrator diring the vacancy ef
the office of Adninistrator, the validity of Mr, Gregg's actions
in the capacity of Acting Administrator could be challenged.
Therefors, it would appear that the Attormey General should giv:
:o:sl:eutun to ratifying such actions, See 56 Comp, Gen. 761;/

1977). ‘

Sincerely yours,

R.F.KELLER

Cosrptroller General
c

DePUT]  of the United States
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