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cll.:it.tcltion was Tequasted ccncozn:llg tho”lilll
Business Adainistration's (SBA's) autherity to issno .
certificates to the Pederal Financing Eank (P¥2) evidencing
ovnership of a group of SBA loans and to sell dirzect disaster
loans to FFB and guarattes payaent of principal and interest at
a rate which may be iz excess of the rate paid to SEA by the
borzower. .The SBA dces havo authority to issue the: .cexrtiticates,
and the proposed tinucing straageaents, as vell a8 SBit's
current procedure of ‘selling individusl loans to’ rrn with-
recourse, is similax to financing l:tnagcucutl approved in the
past. It is not authorized under existing legislatism to sell
direct disaster louns to P72 on a guaranteed tasis eiiher
individeally or coilectively. Such action could result in
establishamrnt of unliaited. continqcnt ‘11ability agaiast SBA
without congressional restraints, and SBA's proposal to sell the
loans with 100% guarantees is not copsistent wih its statutory
authority to gucrantee a maximua of 90% cf loans made by
participating lending institutions,  (ETW)
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MATTER OF: Authority of SBA to sell disaster and non-
disaster loang to Federsl Fhu.ncing Bank

picesT: . Small Business Administration (SBA) does

‘have authority to issue certificatez to Federal
Findncing Bank (FFB) evidencing ownership of
group of SBA loans. Proposed financing
arrnngementa. as well as GBA's current pro-
cedure of selling individual loans to FFB with
recourse, is sufficiently similar from legal
standpoint to ﬁnancmg arrangements our
Olfice has approved in past, Also. SBA has

- L same authority to sell loans to F='B with
recourse as it hne to sell to other purchasers.

2. - 8BA:-is not- authorlzod undlar ead.sting legislation
to sell direct di.saater loans to FFB on guaranteed
basis either individually:.or collectively. In
absence of gpecific statutory authority or clear
expression of congressional intent that SBA does
have: Buch authori.ty to sell direct dieaeter loans
in this manner. which, if allowed? could result
in establishment of unlimited contingent hability
againist’ SBAnwithout any congreasional restraints,
our Office cannot approve proposed procedlre,
Moreover. SBA's propasal to sell these lcans
with 100 percent guarantees is nnt consistent
witli its statutory authority to guarantee maximum
of 90 percent of loanr made in first instance by
participating lendmg institutions,

f '

'I‘his decxsion to the‘Admmxetrator of the Small Buiﬁess Admin-
istration (SBA) is in‘r@sponse to'his request for.our ¢oncurrence in
:SBA'g porition concern'fﬁ'g two separate, but Telatid,- qu’e"stmnn. The
“tlrst'question involves SBA's authority to issue certificates to, the
FedeéraliFinancing Bahk (FFB)evidencing ownership of a group of
SBA loans. The second "question concerns SBA's authority to sell
direct disaster loans tu F¥'B and to guarantee payment of principal
and interest at a rate which may be in excess of the rate paid to SBA

by the borrower,
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Wish respect to the first queation. SBA mainitains‘that
issuance of these certificates ‘evidencing ownership of a group °

- of direct SBA loaus merely represents a change of procedure to.

accommodate FFB'g accounting, In past sales to FFB, SBA

hasg transferred title to individual loans and debentures. although
the actual loen documents have been heid by SBA "acting as
bailee for the purchager.' If the proposed change of »rocedure
ig mace, SBA would continue to hold and service the loans as
is now bei.ng done,

The Federal Financing Bank was established pursuant to the
Yederal IFinancing Bank Act of 1973, approved December 29,
1873, Pub, L. No. '83-224, 87 Stat. 937, 12 U.S,C. §§ 228l et
ﬂ:_:g (1976). As stated in section 2 of the Act, 12 U. S, C. § 228],

e purpose of the legislation was to assure coordination of
Federal and federally assisted borrowing programs

. 4
"with thé'overall economic and fiscal policies of the
Government, to reduce the cost of Federal and federal-
tf‘; assisted borrowings from the public, and to assure
at such borrowings are financed in a manner least
disruptive of private financial markets and institutions. "

The authority of Federal agencies to finance their operations
through FFB is set forth in section 6(a) of the Act, 12 U.S.C.
§ 2285(a) as follows:

"Any Federal agency which is authorized to
issue, sell, or guarantee any obligation is authorized
to issue or sell such obligations direcily to the Bank, "

Algo, section 18 of the Act, 12 U, S.C. § 2296, specifically pro-
vides that:

. .. "Nothing in %his chapter shall be construed as
authorizing an increasec in the amnunts of obligations
issued, sold, or guaranteed by eny Federal agency
w‘uch issues, sells, or guarantees obligations pur-
chased by the Bank. "

In accordance with thescls' ‘provisions, the authority of SBA, as well
as other Federal agencws. to issue, sell, or guarantee obligations
purchased by FFB is nelther greater nor less ti:an its authority

to issue, sell, or guarantee obligations to other purchasers.

As gtated in SBA's submissxon, our Office has on several
occasions upheld the authority of SBA to s<ll to vrivate Investors,

-2 -

G



|

B-1496A5

with ucouru, d bt lmtruments reprountlng lom BBA had -
made to’small bui.ness investment, eormpaniel (SBICs) pursunnt
to the Small Buginess Investment Act of 1958, 15 U,'S, C,~§§.861
et l;g (1876). Thns, in 44 Comp. Gen, 549 1965).we upheld

# authority to sell 1nans originally mmu directlv by SBA
to $BICs, with recourse, to private financial inatitutlons, pur-
suant to what was { én secticn 303(b) of the Small Business .
investment Act of 1658, 15 U.S.C. § 683(b); Also see 45 Comp.
Gen. 253 (1865), and 45 Comp. Gen, 370 (1865), in which we
again upheld and, to some extent, enlarged SBA's authority o

- gell SBIC deb: instruments to private invedtors, with SBA's

guarantee,
Our position in these decislons wan based on the broad

_.authothy ‘grantad to the Adminiztrator in-sections 5(b)(2) and
'5()(7) of the Siiall Busingss Act, 15 U.S.C. §§ 834(5)(2) and

(b)(7){19786), and made. apphcable to functlons under the Small
Buginess Inveitment ‘Act of 1958 by section 201 thereof, 15
U.S.C. § 693 (1976), to sell debt instruments on such {erms
and conditicns as he deiermines to be reasonable, Pursuant
to section 5(b)(2 ), the iidminigtrator may:

under regulations pres cribed by him,, aesxgn
or gell at public or privite sale, or otherwise dis-
pose of’ ‘for‘cash or credit, in his discretion and
upon, such terms and t..onditions and for such con-
sideration as the Administrator shall deter -ine to
be Teasonable,-.any. evidence of debt;: contract,
“claim, . .personal property. or secunty assigned to
or Held by him in conhiection with the payment of
loans grented under . this chapter, and to collect
or compromise all obligstions assigned to or held
by him and all iegal or equitable rights accruing
to him in connectiorn with the payment of such loans
“until such time a8 such obligations may be referred
to the Attorney General for suit or collection, "

Seriion 5(b)(7) further prcwidea that the Adminigtrator may:

. "in adaitmn to any pOWErs, functi:ms, ‘
privﬂepes, and imunities otherwise vested in
- him, take any and all actiong % % % determined
by him to be neoessary or desirable in making,
servicing, compromising, modifying, liquicating,
or otherwise dealing with or realizing on loans
mad= under the provisions of this chapter #* % *, '
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Again, on ‘/larch 15, 1971, SBA requeeted our t.pprovll of

its proposed sale of guarnnteed SBIC debentured to a group of

underwriters for resale to private inveators, The proposed
plan, involved SBA's purchase of $30 million of newly issued
debentures from SBIC»s pursuant to section 303{(b) of the Small
Business Investment Act, 15 U, S.C. § 683(b). These debentures
would he imimediately sold, with SBA's guarantee of payment of
princxpal and interest uccording to the terina of the instrument,
to private investors by means of an underwritten public offering,
If any of these debentures either went into default or if SBA
experienced other di*ficulties in regulating the SBICas that had
issued the debentures, SBA was authorized to substitute another
debenture cut of a pool of identical debentures, worth approximate-
ly $25 raillion, created by SBA specifically for this purpose. It
Was contemplated that debentures would be sold initially at face
value to irvestors by a group of underwriters in denominations
of $10, 000 or muitiples thereof. SBA's submission further
explained the proposed arrangement as follows:

"While an actual sale of the guaranteed debentures
will bcecur and ownership of the debentures will
vest in the purchasers, physical possession of the
debentures will be given {o a custodian bank, act-
ing on, ‘the hdldérs' behalf under a bailment agree-
mentjplirsuant to,which holders will have the right
to withdraw debentures from bailment by demand-
ing delivery thereof. The purchasor will receive
& certificate’ stating the, SBAig'uaranty. * % % SBA
will act as servicmg agent for the holders and
receive payment from’the SBIC's. SBA'will remit
to the holders the periodic interest payments (and
the final repayment of principal) in the amounts
and on the dates specified on the debentures (which
will be the same for all debentures, whether

" originally sold or thereafter substituted.)

"In summary, the proposed sale is a sale
with recourse against SBA of SBIC debentures,
which ie essentially the same as previously ap-
proved guaranteed sales programs. "

In our decision B-149685, March 25, 1971, we concluded that;

""% % % the propoded sale and guarantee of
debentures comes withii!, the scope of 45 Comp.
Gen. 370 and our carlier.decisions and is within
the statutory authority of the Small Business

.
1

P e

“



.B-149685

Administration, ‘provided that it does not exceed
any pertinent ltatutory limitations and the budgeted
program levels, "

Our decieloml in the cases cited above only involved SBA
loans made to SBICs under, the Small Buasineass Investment Act,
whereas the preseént question presumably applies to loans
made under the Small Business Act as wll, However, the
precedent established in thorce decisions is obviouely applicable
to.the instant situation since our decisions in thoae cases were
based on the broad language in sections 5(b){2) and 5(b)(7! ot
the Small Business Act, authorizing tie Administrator to sell
and otherwise deal with loang made wider the Act in such a
manner and on such terms and conditions as he determines to
be reuoneble.

Based on the mformntion available to’ us concerning this

~‘question, including SBA's submission as \vell as additional in-

Lsrmation tiformally provided to us by SBA's Office of General
Counsel, it'@ppears that the proposed sale of these certificates
ito FFB i8 in many, if not all, respects analogous to the pro-
‘cedure we approved in our decigion B~149685, March 25, 1971,

First, in both‘the procedure approved in our" “decision of
Merch 25, 1971 a8 ?well a8 that\involved hera, title to the
‘ndividuel loane wold be traferred to'the’ purchas"r.‘“a.lthough
“in'both? m:tances physical possession of the debt™ instriitients :
would rempein With a bailee.holding the {hstrumefits on behalf
of the purchaeer. In. the prior;case,. 2 deszgnated bank was to
be the bailee, while 1n ‘the instant proposal the SBA would be
the bailea. In’both cases certificates would be is8ued to the
purchaecr indicating the transfer of title to the individuval loans
and setﬁng forth SBA's guaraitee assuring payment thereof,
which;gudrantée could be satisfied by cash’ payment or loan
substitution. Finaily, in both situations, SBA would act as
the loan servicmg agent for the purchaser and would receive
payments fror: the borrower and remit the approgriate amounts
of prlnci.pal and mterest to the purcha.aer.

.S 'The | rior decision involved SBA's authority tc sell specific
indxvidval loans, whereas here 'SBA is proposing to se11 cer-
tifichsac “evidencing ownerslup ‘of a group of Small, Biisiness
Administration loans.' However, it does not appear that this
.difference alone dictates a different result, provided that the
certificates refer to speciﬁc designated loans and aitually
represent a passing of title thereto. Although SBA was unable
to fu 'nish us with a sample certificate since, pending our
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decision, they have not yet been prepured. we were lnformnlly
advised that these certificates will in fact refer to specific
loans and, when transferred to FFB, will represent a tranafer
of ownership of the loans to FF'B,

These certificates would thus be distlngulahnble from par-
ticipation certificates, issued jjursuant to the Participation Sales
Act, 12 U.S.C. 51?17(t.)(1976 which represent a beneficial -
interest in an undei'lying pool of loans. In no real sense can
it be said that a purchaser of a participation certificate igsued
under 12 U.S.C. § 1717(c) has gained title to any oi the under-
lying loans. This distinction has legal signifivance since,
pursuant to the Participation Sales Act, SBA (as v-ell as other
named agencies) can only isste. participation certhicateu to the
extent authorized in its aririual appropriation act, 12'U. S, C.

§ 1717(c)(4), (If the transfer of certiricates Lerein proposed
to be issued and sold by SBA'could be coflstrued to constitute
borrowing rather than a aale of assets, .which, baséd on the
record before us, does not" appear to be the case, SBA would
require spec.ific steiutory budget authority in order to engage
in such transactions, regardless of whether these certificates
are considered to be participation certificates. )

Essentially, we agree with the posxtwn set forth'in SBA's
Bubmxsmon that the proposed procedure is basically the same
from a legal sta.ndpoint ag the arrangement that SBA is cur-
rently usmg to, sell loans to FFB on an individual' basis, In
accordance with the foregoing, and since SBA has the same

ithority to sell debt instruments to FFB as it does to other
purchasers, it is our view that, while the practice SBA i is
proposing here'as well ag its prrsent method may vary ‘Some-
what from the types of financing arrangements we have upheld
in the past, we do not believe that any such differences that
may, exist are so ‘substantial from a legal standpoint as to
proh1b11. implementatlon of the proposed financing arrangement.
Naturally, the same limitation expressed in our decision
B-149685, March 25, 1871, that the saie not exceed pertinent
statutory limitations and budgeted program levels, is applic-
able to the ingtant procedure.

Although we concur in SBA's. position that it does have
authority under’its existing legislation to’ifnplement the pro-
posed procedure. :his is not’to say that we in any way concur
in or approve of the desirabﬂity from a policy standpoint, of
engaging in this type'of financing arrangement. To the contra Y.
we believe that it would be preferable not to extend this arrange-
ment that was originally established, by statute, for the Farmers

-G -




B-148685

Home Administration (Pub, L, No. 83-135), to SBA. In our
view, the primary, if not only, reason, behind SBA's proposal
i8 the reduction of ‘the:apparent size of the: SI:.A budget. We
believe that this action could hamper congressional hudgetary
control over the program. In two of our ‘recent reports, we
have addressed these proposed practices and set forth the
policy of the General Accounting Office on this matter.

“In ous report entitlad "Revolvi.ng Funds: Full Disclosure
Needed for Better Congressional Control' (PAD-77-25 dated

‘August 30, 1977), we noted on p. 59 (emphagis added):

""The effect of congressional control on
fmn.nch.g programs * * * depends on,what is meant
hy congreuional control. A broad interpretation
of the. term inicludes the Congress'. abilit;_r to"effec-
tivelg detérniine both on an aggregate basis and on
nn“indivitfual program basis, what ‘budget levels
willibe for a‘given fiscal year, ConpreasIonaI
control also involves the Congress ‘ability to ef-
fectively mornitor how far its dictates (as expressed
in authorizing legmla.txon, appropriations acts, and
associated hearings or other oversight activities)
are being caz;ried out, Thus the term congressional
control encompasses the closely related budget con-
trol and oversight control,

"Congressional control is not an abgoiilte. For
instance, a high degree ‘of it can be very useful or
may be unnecessary, It'may be exercised over the
amount of budget auﬂzority a program is to receive,
the amount of outlays it may have during a fiscal
year, program parameters,, etc. . The Congress may
‘or may not choose to exercise control over specific
programs. for a nuifiiber of reasons, Likewise, the
Congress may choose a form of financing for a’pro-
gram with the possible result of 6bscuring the pro-
gram's financial hnpact on the budget totals. Fingl-
ly, the Congress may enact legislation, aimed at
exerting strong control, only to have its intent dis-

torted by admxmstrative regulations, "' :

'‘On page 60 we stated:

"Programs over which the Congress has little
budgetary control also ténd to be programs over
which the Congress has diminished oversight control.
They do not need to justify past performance to

-7 -
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.\
continue receiving. funda for operations. Duo to the
nature of congressional operations, it is ilkely that

a pro ram ¥ * ¥ whose total level of activity is
largely hidden (by the netting process) woﬂbo"ﬁnd
to avo!ra close annual committee oversight. This
would not be I the program totally depended on the
Congress for annual financing and if the progiam's
full.lﬂnnncial impact were reflected in the budget
totals.

[

We concludad on page 88:

"The fundamental objective of the Congres-
sional Budget Act of 1974 was to establish a process
through which the Congress_ could systematically
consider the total Federal budget and determine
priorities for alldcating budget resources. We
believe this process achieves its maximum effec-
tiveness when the budget represents as complete
as possible a pxcture of the fina.ncial activities of
Federal agencies, "

More specifically, in our report&entitlod ""Government Agency
Transactions with the Federal Fmancing Bank Should 'be In-
cluded on the Budget" (PAD-77-70, August 3, 1877), we ad-
dresséd the sale of certificates of beneficial ownership to FFB,
Certificates of beneficial ownership (CBOs) are very similar,
if not identical, to the certificates referred to {n SBA'gs sub-
migeion,

On pé‘ge 11 of the report, we stated that CBOs should be
considerad agency borrowing:

"2, FFB purchase of Certificates of

- Beneficial Ownership. Because CBOs are ‘not
presently considered" agency debt, FFB's pur-
chase of this paper raises the level of Federal
indebtedness, We believe that CBOs should'be
considered agency borrowing'since the origi.nal
loan remains in the hands of the agency, If one
adopts this view, the level of Federal indebted-
ness is unchanged, but its composition is chang-
ed. Agency debt is swapped for Treasury debt,

On page 19 we summarized the CBO ffect on outlay
totals:
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Y'4. FFB purchase of CBOs; If current .
treatment o these transactions continues, FFB ‘.
gm:"chalo of this paper would be reflected on the

get as FFB loan outlay. If these securities
were treated ag agency o ligations (as we believe
they should be), they wouald be included in the out-
lays of the agency semn;E e paper when the pro-
ceeds were loanud out, Either way, outlays would
be increased by the amaunt of agency lending. "

On page 22 we addressed the need for full dixclosure inclvd-

" ing CBOs.

"If the. nctiviti.e; of lendmg agencies are not
properly reflected in individual program or func-
tional accounts, it is dltﬂcult ‘to seebow the budget
process can ‘properly . nnocato Federal ressurces
among Federal credit programs, between credit
programs and direct expenditure programs, and,
ultimately between the public and private sectors
of the economy.

- "The way FFB affects the meaning of Federal
outlnys and deficits is not solely a function of its
off-budget status. The problem with the way
Federal credit assistance goirng through FFB is
reflected in the budget resulta from the combined
effects of FFB's off-budget status ind other devia-
tions of actual from recommended hudget treat~
ment of these activities,

.. '"For example, FFB purchases of on-budget
agency obligatxona are properly refiected in the
budget now because of the way that borrowing is

. reflected in the budget and’ because these agencies

are on the budget. 'If off-budget dgencies which
currently engage in delbt transactions (borrow)
with FFB were placed on the budget, their lending
and direct expenditure activity would be reflected
on the budget in their respective accounts, regard-
less of the budget status of FFB.

. "I CBOs were given the recommended
budget treatment--namely, if sales of these
securities were treated as borrowing rather than
asset sales which reduce loan outlays--then FFB
purchase of thase issues would be reflected in the
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accounts of the borrowing agencies, regardless
of the budget status of F¥B,

"The combined effects of eliminating the
off-budget status of agencies that borrow from
FFB to finance lending and of proper budget
treatment of CBOs wonld bring a considerable
amount of lending and direct expenditures, cur-
rently occurring outside of the budget, onto the
budget.

""Asset sales to FFB are currently proper-
ly treated in the selling agency!s account,, When
these securities are sold to FFB, a problem
arises because the Federal Government retains
posspssion of the loans and overall outlays are
undéerstated by the amount of FFB purchases.

If FFB remains off the budget, this prioblem will
continue to exist unless the Federal Government's
contirued ownership of the paper is reflected as an
outlay in the account of the agency selling the paper.
It might be argued that since the Federal Govern-
ment still retains possession of the asset, the best
place to reflect this is in the agency account. This
treatment would increase the agency's outlays and
would technically be at variance with recommended
budget practices,

And on pa e 25; we recommended that the Congress
require that ''CBOs be treated as agency obligations and. thera-
fore, be treated in the Federal budget as borrowing. "

In summary it is our view that the SBA pmposed prncficea
would be contrary to the need for full disclosure and inclusion
in the budget totals.

- Moreover, although our prior decisions concerning
pmposed financing arrangements by SBA, particularly B-149685,
March 25, 1975, did not discuss this tipe f policy considera~
tion, it appears that when individual loana are "sold" to FFB
under the current procedure, which was based on our decision
of March 25, 10875, SBA'retains at all tiines actual possession
of the loan and all related documents, services the loan and
merely forwards to FFB the payments it receives from the
borrower. Accordingly, since SBA's current procedure
for selling individual loans to IFI*B contains some of the same
flaws that were the concern of the criticism set forth in the
above-quelied audit reports, we believe that, to some extent,

-10 -




B-140885

the current manner in which SBA is conoucting its "refirancing"
" activities :zould be the subject of simila> criticiam from a

policy standpoint,

SBA's second question involves the agency's authiority to
gell to FFB direct disaster loans racde by SBA pursuant to
the pruvisions of srction: 7(b) of the Small Business Act, 15
U.S.C. § 633(b)(1978), subject to a full SBA guarantee, in
its submissic:, SBA says, in support of iis position:

“Although there is i.o ceiling on.ihecz loans, the
direct loans made under thir.section are in faci,
limited by the Agency's appropz iation, ‘The
guaranty euthority is not limited but, as a
practical matter, very few lerders are willing

to participate with the Agencv i such loans,

"The: proposed sals to FFB would be made fbject
to the Agency's guarax.fy. 'In prior discussions
with'SBA pe ridnnel, members of your staff ex-
pressed concern with thé fact that, in theory,
such sales of disaster loans cculd result {1 sub-
jecting the Agency to unlimited liability, without
Congressional restraints. In any sales of disaster
loans, we will state in our Budget Reqv'ost the
dollar amount of disaster loans, to be s61d and
note that we have reducéd our appropriation
requeht accordingly. Thiis, unlimited liability

.. could not be ‘created by such sales. We are’of

~ the ¢rinion that both §§ 5()(2) and 5(){") are

‘a'v:.dcable .to thesz disaster loans, since these
sections refer to loans made 'under this Act,
and 'under the provxswns of this Act.'"

~ Under subsectxona '7(b)(1) (8) of the Small Busmess Act, SBA
makes various types of disaster loans. We have been advised
im'orma.uy ‘that SBA is here primarily concerned. with its authority
to sell physical and economic injury Joans made pursuvant to sub-
sectione 7(b!{l) and (2}, Pursuant to these subsactions, SBA is

authonzed

"to ma.ke such. loa.ns (either directly or in cocperation
with banks or other lending iastitutions through agree-
ments to participate on an immediate or deferrecd
basis) as the Administration may determine to be
necessary or appropriate * x %,

On the basis of language in section 7(a) of the Small Business
Act, 15 U.S.C. § 836(a){197¢), idenlical to that quoted above
from section 7(b), our Office has upheld SBA's authorlty to
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carry out a loan Zuarantee program. 51 Comp., Gen, 474
(1972); B-140673, “October 12, 1958, Accordingly, we are not
questioning SBA's authority to guarantee disaster loans made
to eligible borrowers by participating lending institutions,

The issue is whether this authority to guarantee disaster

loans made by lending institutions necessarily includes authority

to guarantee direct loanr:made by SBA in the first instance and
then sold to FFB, with recourse against SBA, There are
several considerations.

Firet, under section 7(b) of the Small Buamesa Act,. ‘SBA's
authority to make\gisaster loans on a deferred’ basis. which is
the basxs for its authority to make guaranteed ]oana. is limited
by statute to a maximum of 90°percent of the balénce of the loan
outstanding at the time’ of. disbursement. Thevefora. assuming
that SBA is authorizdd ta sell theése 'direct digasier loans with
itsfguarantee, it fcilows that its guarantee ‘authority in con-
nection with such'a sale is also limited to the 80 percent
statiitory maximum, This would be true whether SBA were
selling a direct disaster loan to FFB or to some’other pur-
chaser, since the statute makes no distinction betwéen pur-
chasers. 'It is our understanding that SBA's proposal woild
involve a 100 percent guarantee of the full face amount of the
obligations sold to FFB, whether the loans are scld individually
or collectively by means of certificates of ecwnership. This
financing arrangement would violate the 80 percent limitation,
discussed above. (SBA is legally authorized to sell its SRIC
debentures, with a 100 percent guarantee since there is no
similar statutory limitation in the Small Business Investment
Act of 1958 on the percentage SBA can guaraniee. )

In addition to the‘foregoing, there is nnother consideration
which leads us to disapprova the proposed procedure, SBA4
states in its submissgion that its guarantee authority under
section 7(b) is unlimited although, as a practical matter, very
few lenders have been willing to participate with'SBA in making
such loans. Moreover, SBA states that while there is no
ceiling on 1ts dieastnr loan authority, direct loans are in fact
limited by the agency's appropriation.

If SBA's posgition is upheld by our Office, the consequences
could be very significant. SBA would be able to sell direct
disaster loans to SFB with ita guarantee and“hereby to re-
plenish its disaster loan revolving fund so as to enable it to
make new disaster loans and repeui the process indefinitely,
Notwithstanding SBA's argument that in its Budget Request it
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wotild state‘the dollar amount of. d.isastér loans to be sold an?
would tiote that it had reduced its appropr:.at:.on request accord-
ingly, this procedure, if allowed, ‘could theoretically build up
an unlimited contingent liability against ‘the United States, with-
out any effective congressional restraints, We do not believe
for the reasons set out below, that in authorizing SBA. to
establigh a disaster loan program, Congress was awatve of

or mtended such a result,

-\We ngree with SBA, that its authority to make physical and
economic ifijury disaster T loans under sections 7(b){l) and (2)
- 18 not silibject to any stdtutory ceiling. This is ot to say, how-
ever, that there are no‘limitations on its authority to gell direct
disaster loans that would be fully guaranteed by SBA

. Ceilings were established in Pub Lo No. 89= 409 }1‘79 Stat,
824, a.pproved May 2, 1866,;0n the total,».a.mount of loans,
guarantees, - and’other obhgaﬁ.ona or commitments, "' Which

ould Ye outstanding at any one time for the d:.fferent programs
funded out of the business loan and investment revolvmg fund.
However, no ceﬂing was. established on the funding of the
disaster loan programs ‘funded out of a separate disaster loan
revolving fund. The Houge and Senate Reports on the legisla-
tion that was ultimutely. enacted as Pub. L, No, '80-400 ax~
plained the basis for establishing the disaster loan fund to
operate in this manner as follows:

"In order tn'prevent the breakdown of SBA's
ragular business loan program by the overriding
needs of the disagier loan program, & separate
revolving fund for the physical disaster loan pro-
grams has been provided in this bill,

"Since it is impossible to predict the extent
of the need for funds to meet physical disaster
" requirements no authorization ceiling has been
placed on the disaster loan fund. For humanitaiian
_reasons the Congress has always beun ready to
provide the necessary funds to meet disaster loan
needs,

"If a ceiling were:placed on disaster loans,
it is posaible that the ceiling might be reached at
& time when Congress was not in session, There-

fore, even with funds svailable, loans could not be
made until Congress 1-eturncd fo raise the ceill ng.
-18 -
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. "INinds for the uge b SBA in its’ dxsaster
loan program would stlll be subject to- the restric-
tions placed on the program by the Bureau of the
CTongress." Tootnote’omitted, emphasis added.
H.R. Rep. No. 1348 and S. Rep. No, 1057, 89th
Cong., 2d Sess. 4, 5 (,'1966).

’The foreguing expla.nation reﬂects the‘*leglelative view that

'dinaster loans would prxmar.ly, if not exclusively, be’ made, on

a direct rather than guaranteed' baeis. Otherwise’ the statement
that "even With funde available, :135ns’ could not be made until
Congress returned"to raige the cei]ing ''would - have no meaning
since'it is'not lega.lly necessary that. funds be' available in order
to’ guarantee a logn made by a' participating 1ending meﬁtutxon

“{(We ha\re mforma]ly ‘béen advised by SBA that'l0 percent of the

total amount of a guarantee is charged agamet ‘the monies in its
revolving:funds.) Likewise, the reference in'the ‘explanation
to restrictions placed on the program by the appropriations
comtnittees presumably means the amount of money appropri-
ated to the disaster loan revolving fund which, with respect to
loan guarantee authority, is of course no restriction at all,

It is not surprising that Congrese=he1d thia view, since the
primary purpose of Pub. L., No. 80~409 was to provide for a
separate fund for disaster loan needs in order to.avoid the
total disruption that had previously occurred in SBA'e business
loan program because of the vast amount of money SBA had
diverted out of its revolving fund to make direct disaster loans,
See H. R, Rep. No. 1348 and S. Rep. No. 1057, supra, 2, 3.

A review of the debate on the legislation in the House of Repre-
sentatives further supports the view that Congress did not
expect or intend that, with the passage of Pub, L. Nr, ?.9-409,
SBA would be involved to any significant extent in guuranteeing
disaster loans, whether made in the first instance by a par~
ticipating lending institution or directly by SBA, to be sub-
saquently sold with SBA's full guarantee. See 112 Cong. Rec.
7311-7329 (1866).

The Small Business Act was recently amenaed, with the
enactment of Fub, L, No, 85-89, 01 Stat, 553, approved
August 4, 1977, to modify.the approach previouely used by
Congress in budgeting for SBA. Thet legislation authorized
funding for SBA by establishing specific line item authoriza~
tions for individual Joan and guarantee programs for fiscal
years 1978 and 1879, Thnse line item authorizations
establishcd maximum amounts of direct loans, immediate

-1l -
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B~149585

partxcipation loans, a.nd gua.ram:eeu (orsdeferred partxmpatmn)
loans that SBA wasg authonzed o make-in’ fiscal yeara 1978 and
1879, Although an overall ceiling was: established for disaster
loans made pursuant to subsectiona 7{b)(3)~(8) no similar
ceiling was placed on SBA's authority to make tiscal and
economic injury disaster loans under gectiong 7(b)(1) and (2).
Pﬁ' was explained in S, Rep. No. 95-184 4, 19 (1977) as
oliowa:

"(.eilings were not placed on phyaxcal and
economic injury disaster loans sihce there\1 is no
method possible.to anticipate the level'of demand
for these programs, By leaving fhe autho;'iza-
tions ‘open ended for these two p"ograms. there
will not be a need to legislate a eupplementary
authorization each time 8 disaster occurs.

* * * . * *

_"The Committee bill does ‘not provide’ for a
eciﬁ\. dollar authorxzatxon ‘for the 7(b){1) and
)(2) disasteiprogramis'in that the loan demand
for these programs cannot be accurately estimated.
Instead such funds aic.outhorized to'be’ appro-~
priated as may be necessary to operate the 7(b)
(1) and 7(b){2) disaster programs."

Cemi.nly, as stated in SBA's: submiaelon. 'as a practical

in such loans.' In fact, ‘based ‘on:information contained in recent
hearings bYefore the House Committee on Small Business, it
appears thatju of June 30, 1975, in excess of 99 percent ‘of

the total amount of all disaster loan fufids disbursed and out-
standing had beén made on a direct rather than guaranteed basis,
See "Federal Natural Disaster Asgistance Programs;" Hearings
before the Subcommittee on SBA and SBIC Authonty and General
Small Business Problems of the House Commiitee on Small
Busineas, 95th Cong.. 1st Sess. 503 (1977)., Moreover, our
review of the legislative history of Pub, L. No, 95-89 which,

in esaence, iidopted the Bame approach to the phyaical and
economic injury. disaster loan program as was established in
Pub, L. No. 88-409, did not reveal anything to indicate that
Congress intended that SBA be authorized to guarantee disaster
loans without limitation,

In light of the very real possibility that SBA could, if its
authority is upheld in this matter, establish an unlimited

“15 -
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contmgent liability sr.g.h inst the: *Umted States, without any con-
greeszonal restraints whatsoever, our Office cannot approve
the proposed procedure in the absenca of a specific statutory
authorization or, at the very least, a clear indication that
Congress intended that SBA have such authority, Neither is
piresent here.

Moreover we dd not believe that the situation would be dif-’

ferent in any sigmﬁéant respect whether SBA sells its direct
disaster loans indivicdually.or collectively by means of certifi-
. cates representing ownership of a group of SBA loans,

For these reasona. we cannot concur in SBA's opmion
that it is authorized to implement this proposal as now con-
stituted to sell direct disaster loans to FFB with SBA'g full
‘guarantee,

o X I

Deputy Comptroller General
of the United States
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