
WASHINGTON, D.C. 20!!48 

B•l45136 APR 1 4 1978 

'!'be Honorable Jogeph P. Addabho. Chairman 
Subcommittee on Minority Enterprise 

and General Oversight 
Committee on Small Business 
HollSe of Representatives 

Dear :Mr. Chairman: 

Thia is in response to your question about the effect of a recent 
House•passed arp.endment to section 15 of the Small Business Act .. 
11) u.s.c. S 6311fet jjS• in the event the $.Dlendment Is enacted into 
lew. ·you ask, me ect. whether a. new subsection (g), added by 
section 222 <I. H. R. 11318, will serve to overcome a subseouent 
reenactment ot the perennial so ... called ''Maybank am.endm~nt,. n which 
this Office has in the pa.st eonstru•d as prob.ibitittg the Department 
ot Defense (DOD) from making awards on a total set-aside basis to 
firms performing substantially in labor surplus areas or areas or 
concentrated unemployment or underemployment. It .subsection (g) 
won't accomplish this purpose, you ask ua to suggest language that 
will. 

l'roposed subsection (g) reads as follows: 

0 (g) No award d. smy contract refe:rred to in Suheee­
Uon (d) •hall be c<:1nstrued a;a being made tor the pur• 
poae or relieving economic cHslocatioru.h 11 

Subsection (d), which was added to the SmalpBusiness Act by sec­
tion 502 of Pub. L. NQ. 9&-89, 91 Stat. 553, J.... ugust 4, 1977; proVides 
in pertinent part: · 1:~~:~),Jd) . 

"(d) For purposes of this section pi-iority shall be 
given to the awarding Of contracts and the plademeilt 
of. subcontracts to concerns whieh shall perform a 
substantial proportion of the pt"oduction cm those 
contracts and subcontracts within areas or coocen ... 
trated unemployment or underemployment or within 
labor surplus areas. Notwitbstanding any other 
provision or law, total labor surplus area set-asides 
pursuant to Pcf ense Manpower Policy Nu.inber 4 
02A CFR Chapter 1) or any successor policy shall 

·-;. ... ._ .. : . : ~ .. 

: : 

•:: 



B•l45136 

be authorised if the Secretary or his deaignee 
•pecifically determines that there is " .reasO!la.ble 
e.xpectaUoo that orrers will be obtained tram a 
sufficient number of eligible concern.a· so that awards 
wW be made at reas<lOable prices.. • * •0 

F iAally /1 tb.e Ma.ybenk amendment. if enacted ill its traditional 
!orm., would state: 

"Provided furthet". that no t'Qftda herein 8.PU"opriated 
(for fiscal ,.ear 19'19) shall be ~ed tor the ~nt 
of a price differential on contnets herea.ftetmade 
tor the purpose ol relh~ving economic dialoc•taa8 • '' 

449· 

Usuall711 when this Office is asked to cons~}! statutory provisions. 
it 11 becauae the language ls ambiguous or eonressi00a1 intent is 
unclear. Ia this case,, however. proposed subfcUon Cg) is explicit 
and its lJlteDt ls unmistakable. It seeks to e~er PJ"Ospectively any 

'~ later. expressi<>a of congressiao.al intent that tdl set-uideg for labor 
~11 •urplus areas should not be made by OOD. 

~ u the total set-aside program had been bo.fitt 1977 with the enact­
;-:--- ment ol Pub. L. No, 95-89, s:g.p{;a. atld the M~buk amendment bad 
-~.J~u ~).uded for the first till~ · tM fiscal Y.-1978 DOD Appropria-

, '\"'trciilAct.\Pub. L. No. 95-llt; we could agree at your Committee's 
C:i, hltereat wu protected by proposed suba-eeti~). We could argue 
\\; that the J.faybank piendment probibitian ~li~to a class ot contract 
()~awards made for the purpose of relieving ece>mlc disloeation", 

.. ~whatever that mtpt mesn .. but it in no way affts contract awnrd.s 
·\:·made to firms ill labor surplus areas tor s~ther: P\tt'po8e. How­
' ever, we cannCJt cQDSider the Maybank am~t w1tbou.t regl'ad 

to its le1ialative history to reach that result. ·s a general rule or 
statutory c01'18truction. resort to legislative ~ry is .not necessary 
when the plain meaning c4 the statut()li'y laJll'I' is manitest and 
there ii no doubt about coa,ressiU181 intent. this case, hawever 
the dict1Cll1a1'1 definition of the tenn "ecou~islocaticas" is Of • 
no help in fli'lrinl out which &rotrp Of cantr•care subject to the 
Maybank amendment prohibition. Con&ress t never be presuzned to 
bave enacted a nWlity .. and we are therefore ~ed to study the 
CClfttext in which the term. Was first Used in of to understand how 
the amendment wu intended to be applied. 

The ori&in or pving special caisideratiorthe allocation of 
Government contracts to areas that have labf.!rplUses is found not 
in leetslaUon but in ex~cutive branch policieltVar Proouction Board 
Directive Number 2 ol March. 1942, originaVarned agencies to 
avoid. wherever possible, contracting with fs in areas where labor 
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sborta1e• were known to exist. Later amendments specifically 
.. directed .,eaetes to make "special effcrts" to award contracts to firms 
\i U1 areaa certified by the War. MlJ.,iipowe~1commission as having labor 
~' ~urpluaes. E~:~ecutive_ ~a; __ ~!..10193¥ issued by President Truman 
~ Jiiiiarfl'f. 1951; iiUI paragrapll 7(i) of a National Manpower Mobili­
'::2 !:atlon Polley Statement,. issued on the same date, formally enuneiated 
JI Administraticxl pQlicy to locate 0 -production facilltiea, contracts, and 
~ sipificant subeontracts •**at the sOIU'ees or labor supply in pr~ference 

to movina tbe labor supply." Thus "dislocation" of firms and peraoonel 
could be avoided. . . 

Fl-"\ 1iu .:i .! c .... _:.., . ~y_:;·· <: 'l 5.t; ..' ...,,.~ r,. 
"' ..._., ~ ;.· - . ~,._ . "' ~ -...r--.. 

\\1len former Senator/~-,jbah.k intr'oduced his original amendment to 
tbe DOD Appt'O'Fiati«i Act' for 1954. Def enee :Manpower Policy Number 4 
(DMP No. 4) had been in efftct fer a little over a year. DMP No. 4 
( itb refinements .not now relevant) a\lthorii.ed negotiated awards to firms 
ill areas reported by a Surplus Manpower Committee as having a labor 
surplus (on the basis d. certifications provided to the Committee by the 
Department or Labor.) Atnmg th.estated purpos.ea of DMP No. 4 was 
the following: 

0 b. To minimize strains and dislocations in the economy 
resulting rrc:im 5uch conversiQD (conversion from civilian 
to millta1"7 prcductionbtt 

Thia appear• to be the origin or the reference in the Maybank amendment 
to 0 contraeta hereafter made for the parpose of relieving economic 
dislocations. n 

"' The extensive floor debate that led to a Senate-passed bill which 
1 .. would ha•e totally prohibited pref ei-ential treatment cl the labor surplus 
: ,' areas in Govenunent procurementa (section 643 or H. R. 5969. 83d 
; : Coqre1a). the sllbseque:nt m.odifieation of the proviidon in Conference 
., '. to prohibit •ucb pre!erence only 1! it woatd result in a price differential. 
'~· (H. Rept. No. 1015. 83d Cong.• 1st Ses.s. )~ followed by additional 

protracted debates in both houses. and finally, enactment ol the amend­
:.; .. ment in the form it bu taken eaeh year siJ'lce. is re!eren'C'..~d in our pre· 

'. vi0\11 declaicQa. See 40 Comp. Gen. 4:89i'1(1961); 57 id. 34V'(l977). Our 
;·,:point is that the legialativ-e history leaves no doubt that Senator Maybank 

and his supporters did not think tbat the invocation or the 0 natiatal 
·~ intyeat" exception in section 2(c)(l) ot the Armed Services Procurement 
, :.Act< of 1947. •s amended. to permit negotiated et11tracts to be awarded 
'1\ to fir.ma operathtg pr.lm.arily ln labor surplU$ areas was justified if the 
~:~eault wu a higher coat ("price di!fereft.tial*') to the Government for 
::.:.Jhe 1ooda or services procur-ed. Tbe ttecon01XJ.ic dislocation.ft languace 

·· was not meant to describe th-e purpose of. his -1?1endment but was ooly 
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I 
a handy refuence- to the. partieula.i'" policy to whicb he objected. since 
at th&t tune. DMP No. 4 stated that one of it.a objecUves was uto mini­
mi-ze stn.ina and dislacatiOB$ in the eeon.~y. 0 .6.lthough Uw current 
Y'eri}i<Xl of DMF' No. 4 ( .;~2A CI•R Part l34v(l917)) no lcnger lists the 
minimizing at economic dislocations aa an c?)je~ti-v~. it b still con­
cerned wlth placement Of procure.mot and fa~ilities contracts in 
areas ol high unemployment. 

lt is this lcngatamiing administrative polley, whiel'l section 502 of 
PUb. L. No. 95•89, ~ul?fuf i brOll.dfl.':ned tfil pennit total labor surplus areas 
set-a~ides. that tbe ann DOD· appropriatiQ1 provtao (the Maybank 
amendment) wu designed to eounteJ"a.ct. We eann.ot now endorse- a literal 
interpre.tration of the M~ybank language which •. ignoring ita history~ 
would conclude that it :.a airned at ~ome Qther type of contract unrelated 
to labor surplu.9 area conc~rns• It it i~ eucted after propoaeo subsec ... 
rton <i>• ii must pre"?ail &!I. the late$t ~x~etaion of the c~greasional 
wilt. See B•l50032.~ September 13,- U!SS; Uilited Stat~s v./Oieke.rse-a, 
310 u. s. 554~ 555 (1940}. 

It may be possible. however, to- require .a subsequent Congre.ss to 
make iu intent more explicit by aru~11ding e11bsecUon {g) as follows~ 

0 No other pr<>vi!llion of law ·Shell be -deem-red to su.per-
sedt!• rnodi£y. or repeal the: authorization provid~J 
ln subsection (d} or this section unless it retet·s srx!clfr .. 
cally to subsection (.d) of thia se<:tion or states explieitly 
that it is intended to apply to & provam or total 'Set­
asides for labor 3urplus areas. t~ 

There is a presumption $a.eh timt\' the Cocgres.is passes a law that it 
acts with full knowledge ot ~pplicable provisions of law prtwiou;::iy 
enacted. Om- sugg-osted amendment pUts the Cengrc$$ on notiCti that 
if it intends the Maybank amendment to eontiruie to apply to h.\f>or 
$Urp111~; area set•uides: •. : it mu.:Jt so st~~ e:cplieltly. See 22 u.s. C. 
s 1476,ii SS 2&80(a)(3)CA>.~ 21s1r and 275Ft~.upp.. v. 1970) ror other 
inataneea in which this type of language has been atili.zed in l~gislation ... 
Without this type ot amt;'!ndmE:nt. the Cc·ngres:a ~s a right tc assume 
that its apprQpriation llmiUition "llill be- given t..11e same inte:rprctatioo 
it has always been giv~n ·in th-e- put and tha·t its later expre:;ision of 
intent will overri.tle any statement Of lnapplicaaility tu.ildt< in t.:arlier 
legislation. While- s.doptinn. of our sagge~3tion i.s certainly not a fool .. 
proof safeguard to protect the labor surplus area set-aside program, 
if it is enacted, a.nd it the M.aybank amendmt'nt is again enacted in 
its traditiQtlal form .. with nc elarlfying legislative history. we woold 
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not be com~lled to object to implementation o! the program by the 
t10D should the matter be presented t<> UfJ for consideration,. 

Sincerely yaurs·. · · · 

Comptroller General 
or the United States 
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