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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D,C. 20348

b-144407 \g:::) | e 2 677

The honorable Ray Roberts
Chalruen, Committee ou Veterans' Affairs
siouge of Representatives

Pear Mr, Chairman:

This 18 in response to an informal request made by the.

Chief Counsel ¢f the Committee on Veterans' Affalrs, House
of Hepresentatives, Mr. Mack G. Fleming, on July 29, 1977.

Mr. Fleming requested our views ag to the effect the
upgrading of military discharges by action of military dis-
charge review boards (10 U,S5.C. 1533y(197G)), would nave
on the bar to veterans' benefits provided by
38 U.5.C, 3103(a)y(1970)., Mr. Fleming indicated that the
Veterans Administration (VA) has interpreted such upgraded
discharges as overcoming that statutory bar to benefits
even though there has been no correction of the veterans'
military records to remove the underlying reason for the
discharge.

As you know, the laws applicable to veterans' benefits,
under title 38, United States Code, are aduinistered by the
VA and are not within our jurisdiction. Decisions of the
Administrator of the VA on any question of law or fact on
such matters are final and conelusive, and we have no
authority to review nis decisions. See 38 U,5,C. 211(a)j
(1970). Accordingly, the views we are expressing here nave
no bianding effect on the VA,

Section 3103(a)$of title 38, United States Code (1970),
provides as follows:

"(a) The discharge or dismissal by reason
of the sentence of a general court-martial of
any person from the Armed Forces, or the dis-
cherge of any such perseon on the ground that he
was a conscientious objector who refused to
perform military duty or refused to wsar the
uniform or otherwise to comply with lawful orders
of competent military authority, or as a desarter,
or of an officer by the acceptance of his
resignation for tne good of tne service, or (ex-
cept as provided in subsection (c))} the discharge
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of any individual durdng a pevlod of hostlilities
28 an alian, shall bar all riguts of such por-
son under laws administered by tiue Veterans'
Adiministretion based uwpon the period of servies
from whleh discharged or dississed.”

Since we Laeck asthoricy to rander dscisions on Ya
pencfit entitlesents, we havé not interpreted thie provisious
of muction 3103(a).\ However, we have considered the ffect
of actions to upgzrade dleschavrges by milicary discharge
review doards (10 U.3.¢. 1353)}Vaud bueards for the corrse-
tion of wllicary racords (10 U.5.G. 1352) Von cutitloment
to certsin ailitesry pay and allowvances,

Yor example, io 41 loup. Gan. 703#%1962) wve considered
the case of an Aroy mastar sergeawmt, k-7, who vas discharged
on iMareh 14, 1935 undey a court-marcisl sentence with a
reduction in zrade te private, -1, snd an uadsgrsirable
discharge, Thereafter, the clarscter of nis dlecharge was
changed to ganaral under nonorsible conditious by action oi
the Army Uiecharge Review board pursuant to 19 U.5.3. 15&3:f
In copsldering vwhethey the cunapgs 4a the charscgter of hilg
discharge nifected his reductice in zrade we stated as
follows at pages 744~705¢

“k & & If tae reduction 18 grade was
accoaplishad pursuapt to the sentence of a coure-
uartial, the asctiom of the Army Dilscharge Review
soard could have no effect on zuch reductiosn.
Assumlng, bovwever, thet the reducticon in grade
was mede pursusat to tae mandatory provisieans of
toe Aruwy Kéyxulations requiriang such sction in the
case of & mewmber to be sepavated wich an Undesir-
able Dlschsrge (see par, 15 of AR 513-304,
February $, 19543 par. &,1 of AR 215-368, €-1,
May 17, 194%; and pav, 11 of AR 633-8%, Jamuaxy 21,
1555, 1o effect al the time of Serzegnt Orechard’s
discnarze), the chaunze fa the character of his
aigscensrge from 'Undeailraple' to '"General uasder
#Honorahble Coaditions'® removed the -2Xound for che
reduction, reodergd tikat reduction a bullity sad
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required restoration to the zrade from which he

hed been erroneocusly redugad, SZee 26 Comp.

Gen, 265. 1In the lstter avent, there would be

no authoricty for computing bis pay and sllovaneces

for Harch 14, 1965, and fer the unused leave

standing to his credit at that tiwme on esay

grade othey tias thet iv which he was aciuaslly

serving, master seérgeant £-7, & & *¢

: . 5

In 40 Comp, Gen, ZﬁO%QlBGQ) we considered se«varal
questions coancerning the statuiory requizrement to recoup
reenlistmeant bopnuses previously paid if the membar “volua-

tarily or as the result of his own wiscoanduct," does not

corplete the terwm of enliiscment for which the bonus was
paid. In considering what effect aa upgrading of thae type
of s dlscharge would have on & member discusrged for his
own wmisconduct, 1t wes stated in part at page 284:

"k & % 4¢ may be stated that 1f the gepara-
tion froa the sarvige actually results from the
igdividual's own wmieconduet, a mera change ia
the type or nature of discharge from other than
honorable to geéneral under hounotable conditions
or honorable would not be mufficient to overcone
the basic reason for separation and in such
celrcunstances regoupuent of the unearned portion
of reenlistxment bonus would be required by law,
lowevey, 1€ the military recordd of che individual
concarned in such vase are further corrected,
under authoriry of 1U U,8.C. 1352, 80 as to show
that toe individual was not separated by reason
of his own migéonduct, reecoupment of the reenlist-
sedt bonus would npt be required,

"The fact that the individusl concerand was
initiaslly separated from the service with a
general discharyge would not entitle such person
to retain any uncarsed reenlistment bonus if nis
separation from the service in fact rcaul:ed
from his own wmisconduct, ¥ & w"
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We ealso stated 1o part at page 285 as follows couceraing
whether an upgrade of the discharge would affect the
recoupnent of the reenlistwent bonus of & member separated
by seantence of a court-martial:

"k # % The correction of the military
record in the circumstances above ocutlined
which chsuges the type of dimcharge from
other than bonorable to a general or honor-
able discharge constitutes a rescission of
that part of the sentence of court-martisl
wialch fimposed the original disciuarge undsr
other than honorable conditions., However, as
pointed out above, & mere change Iin the type
of discharge grented without a corresponding
correction in the individupal's basic wilitary
records altering the reasom for separation from
the service when such sepavation was, in fact,
the result of the pereson’s own nisconduct would =
not glve rise to any rvight to retain a reenlist-
nent bonus, % W *¥

Ian 40 Cowmp. Gen., A491Y 4493-494 (1Y6l) also concerning
recoupment of raenlistment bonuses, we restated the position
taken previously that cthe right to rerain or the liability
to refund unasrned reenlistment boauses is governed primarily
by the resxson causing the early relsase frop the enlistument
and ie not dependent, in say manner or te any axtent, upon
the type of character of diacharge certificate issuad
either at the time of separation or as subsequently chanped
pursuant to the approved findings of a discharge review
bosrd, It was stated as follows at page 497:

‘ % & & therafore, 1t may be stated that
the more referencs in the findinze of a dis~
charie reviavw board (10 U.§5.C. 1553) or by a
corrvection of records boavrd (10 U.8.0, 1552)
to & particular Adir Force {(or Army) regulation
as coustituting the basis on which the formear
menber should have been separated from active
service (where the parcticulsr regulation to
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which specific reference 1s made does not
exclusivaly pertain to inveluntary and uon~
misconduct separations) way not be viewed as
effectively relieving such former member of
11ability to refuund unwarned reenlistment
bonuses if the actual facts of record, remalning
unchanged, clearly establ{eh that the carly
separation was in faet voluntary or the result
of the neumber’s own misconduct.’

The Court of Clatms has held that a2 change in the type
of discharge fssued by tha board for correction of military
records does nog im itself change the reasens for the dilg-
charge., _ \v, United Ststes, Ct., CL. He. 187-74, June 16,
1976,

In effect, 38 U.S8.C, 3103(a)$dantes veterans' beanefits
to: 1) persons discharged under a general court-marcial
ssutence, 2) conscientious objectors who refuse to perform
military duties, 3) persons aeparatad for &esertion, 4) offi-
; cers who resign for rthe gooed of the service and 5) aliens
2 who reyuest release during a perlod of hostilities. 8Bince
” that provision does not predicate denial of banefits on the
character or type of ths discharge the person raceives, 1t
appears that the reasonlag in the Jdecisions discussed abeve
would elso be applicable to section 3103(&).K'Thgt is, 1t
‘ appears that a mere change in the character of the discharge
| would not entitle a person to benefits bLarvred because tias
; person was dismcharged or dismissed for the reasons or grounds
|  stated in that section, However, if the person’s military
I’ record were corrected to show that the person was not dis-
charged or dismissed for those ressons or grounds, the bar
vould uo longar be eifective.

. We note, however, that the VA has etated a comtrary con-
51, clusion in Administrator's Decision, Veterans' Adminiscration
' Ho., 980, May 10, 1962, in which 4t is concluded, based ou the
reasoning net forth therein, that a change ip the type of
discharge by the Soard for the Correction of Haval Records
removes the bar to payment of VA beunefits as contained in

38 U.S.C. 3103¢a) . A copy of that decision 1s enclosed.
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In view of the suthority of the Director of VA to waka
detersiniations ragarding veterans’ benefits, it appears that
any change in his interpretation of section 3103(a) Xas it
relates to changes in discharges could only be effacted by
legielation. '

We trust this serves tihe purtpose of the inquiry. Enclosed
are coples of our decisions cited above,

Sincerely yours,

JPOPUlY Comptroller Geaneral
of tha Usited States
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