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UNITED STATES GENERAL ACCOUNTING OFFICE : 687
WASHINGTON, D.C. 20548
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In reply refer to 1
3_14223359;;;335‘;;) MAR 18 1977

Anthony W. Hudeon, Director

Federal Fqual ¥Fmployment Cpportunity
U. 8, Civil fervice Commission

Room 7530

190C E Sftreet, NW.

Warhington, D.C. 20415

Dear Mr. Hudson:

This refers to the recent discuseipn in your office concerning
the application of 5 C. F. B. Part 713¥(1976) toc excepted service
employees in the legislative and judicial branches of the Federal
Government. The view has been expressed by the Chief Appeals
Cfficer of the Federal Fmployees Appeals Authority (FF AA) that
the remedies provided by Part 713Jdo not apply to such excepted
rervice employees; As support for this position he cited 5 C.F. P.
§ 713.201(b}{(1){ii)fwhich provides, in pertinent part, that Part 713X
applies:

"(ii) to those portione of the legislative and
judicial branches of the Federal Government
and the government of the District of Columbia
having positions in the competitive service and
to the employees in those positions. ' {Fmphasis
supplied, )

The statutory provision extending coverage of Title VII of the
Civil Rights Act of 19564 (prohibiting employment discrimination)
to Federal employees is 42 U, . C. § 20CCe-16(a)f{Supp. II, 1€72),
which provides that: ‘

""All personnel actions affecting employees
or applicarts {or employment (except with regard
fo aliens employed outside the limmits of the United
States) in military departments as defined in sec-
tion 102 of Title 5, in executive agencies {other
than the General Aceounting Cffice) ag defined in
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section 105 of Title 5(including employees and
applicants for employment who are paid from
nonappropriated funds), in the United States
Postal Service and the Postal Rate Commission,
in those units of the Government of the District
of Columbia having positions in the competitive
service, and in those units of the legislative and
judicial branchés of the Federal Government
having positions in the competitive service, and
In the Library of Congress shall be made iree
from any discrimination based on race, color,
religion, sex, or national origm. " {Emphasis
stippiied.)

In our opinion, this section extends coverage of Title VIIjo
all em#oyees in those units of the legislative and judicial branches
of the Federal Government which have any positions in the com-
petitive service, not just to employees in the competitive positions,
We believe that this interpretation of the section is required by the
plain language of the section, the purposes and legislative history
of the 1872 amendments to the Civil Righte Ac 1964, and other
factors external to the statute. Yp il D e e

Since our view of the coverage of Title VIIfis at variance with
the view of the Chief Appeals Officer of the FEAA we hereby request
that you review his position in light of the following materials.

Title VIIjof the Civil Rights Act of 1964, prohibiting racial
discrimination in employment practices, as originally enacted,
did not include Federal employees within its coverage. However,
discriminatory employment practices in the Federal Government
were prohibited by Executiye Crder 11478,FAugust 8, 1969,

34 F.R. 12985, Section 6fof that order, sets out its coverage,
and provides that:

"This Order applies (a) to military
departments as defined in section 102 of title 5,
United States Code, and executive agencies (other
than the General Accounting Gffice) as defined in
section 105 of title 5, United States Code, and to
the employees thereof (including employees paid
from nonappropriated funds), and (b) to those
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grﬁmm of the Iegkiative and ?_qdicial branches

of th eder vernment and ¢f the Government

of the DIstrict of Columbia having poSitions in the

¢o titive service and (o the em E ees in thoRe
gitions. s Order g not app iens

employed cutside the limite of the United States. "

{Fmphasis supplied.)

This order clearly covered only employees in competitive service
poeitions in the legislative and judicial branches.

The legislative history of the 1972 amendments provides
evidence of congresgional concern that Federal employees had
no adequate administrative or judicial remedies for employ- |
ment discrimination under the Executive order, See Chandlerfv,
Roudebush, 425 U.S. 840 (1876); S. Rep. No. 92-%15, Cctober 28,
1971, ¥2d Cong., 1st Sess. The Supreme Court, in Chandler v.
Roudebush, supra, at page 841, stated:

A prinecipal goal of * % * the Foual
Employment Opportunity Act of 1972 [citation
omitted] was to eradicate '"entrenched dis-
crimination in the Federal service’', Morton v,
Mancari, 417 U.5, 535, 547+ s "

Ag a result of this concern, the 1872 amendmentz extended
coverage of Title VII to Federal employees in 42 U, 5. C.
§ 2000e-16(a).X A comparison of the language of section 6%of
E.C. 11478, and 42 U.S.C. § 2000e-16(a)freveals that the pro-
visions are very similar. However, there is one significant
difference. The clause '* ¥ * and to the employees in those
positions * * %" wag not included in section 2000e-16(a).Y There
is no indication in the legislative history as to why this clauge
was deleted. Congress was certainly aware of the wording of
rection 6.(and of its effect on the coverage of the Executive order.
It is unlikely that language eo gimilar to that of section 8jwould
be adopted, and that this clause alone would he deleted unless
there wag some reason. See generally 2A Sands, Sutharﬁ&

Statutory Construction, § 52. : Bank of imer .
ebster, . {(9th Cir. 1871).

In the context of the congresezional purpose of eradicating
Federal employment discrimination, it would appear that this
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clause was deleted to extend coverage of Title VIifto a greater number
of Federal employees than had been covered by E.O. 11478.X Any
other explanation of this deletion, other than inadvertance, would
seem to be conirary to the purpose of the amendments.

It has been suggested to us that the coverage of Title VII{s .
limited to that of Executive Order 11478{by 42 U. S.C. § 2000e-16(e).)”

which provides;

"* % * Nothing contained in this Act shall
relieve any Government agency or official of
Tt® or his primary responsibility to assure
pnondigcrimination in employment as required
by the Constitution and statutes or of its or his
responsibilities under Executive Order 11478
relating to equal employment opportunity in
the Federal Government.” (Emphasis supplied.)

The argument is that since agencies must still comply with the
Executive order, they are also bound by section 6,\which limite

its coverage in the legislative and judicial branches {o employees

in competitive positions. The language of this section, however,
seem to be expansive rather than restrictive, Agencies must comply
not only with the 1972 amendments to Title VII, but also with any
additional requirements regarding equal employment opportunity
under E.O. 11478 }other statutes, or the Constitution,

The analysis of section 2000e-16(e the section-by-section
anglysis of the Conference Report for 1972 amendments states

that:

"This subsection provides that nothing
in this Act relieves any Government agency
or official of his or its existing equal em-
ployment opportunity obligations under the
Constitution, other statutes, or under any
Executive order relating to equal employ-
ment opportunity in the Federal Government.
118 Cong. Rec. 7169 (1872)" (Emphasis

supplied.)

Thie analysis indicates that the purpose of the subsection is to
prevent an agency or official from using a provision of the 1972

amendments to avoid an existing duty required by another law or
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order. To allow an agency to use this subsection and the Executive
order to limit the coverage of the 18972 amendments would appear

to be contrary to the language and intent of the provision, and
of the 1972 amendments taken as a whole.

There is also some direct support in the legislative history

for interpreting § 2000e-16(a){as extending the coverage of Title VII

to all employees in unitz of the legislative and judicial branches

with-positions in the competitive service. In a section-by-gection
analysis of the final version of 8. 2515 (the Senate version of the
1972 amendments) introduced into the record by Senator Williams,

one of the sponsors of the bill, the following explanation of the

~91

section (whose language was nearly identical to that of § 2000e-16a)Y

waa given:

"This subsgection would make clear that
all personnel actions of the U. 8. Government
affecting employees or applicants for employ-
ment shall be made free from any discrimination
bagsed on race, color, religion, sex, or national
origin, All employees of any agency, depart
ment, office or commission having positions
in the competitlve service are covered by this
sectlon, © 118 Cong. Rec. 1943 (1972)

{Fmphasis supplied.)

Additionally, the section-by-section analysis of the Conference
report, in which the language of the section was not changed sub-

stantially from that of S, 2515, states:

""This subsection provides that all
personnel actions of the U. S, Government
affecting employees or applicants for employ~
ment shall be free from discrimination based
on race, color, religion, sex or national origin.
Included within this coverage are executive
agencies, the United States Postal Service,
the Postal Rate Commission, certain depart-
ments of the District of Columbia Government,
The General Accounting Ollice, Government
Printing Cifice and the Library of Congress."
118 Cong. Rec. 7189 (1872), (Emphasis supplied.)
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Both of these references explain the coverage of the Act as
applying to employees of units of the legislative and judicial
branches with positions in the competitive service, not just to
those positions,

While it might be argued that the term "unit" refers to an
entity smaller than an agency, the above two excerpts from the
legislative history refer to agency-sized "units," The section
analysis of the S. 2515 provision refers to "* * % any agency,
department, office, or commission, " The section analysis from
the COn{aerence report lists agencies of the Government covered
by the Act, including GAO, anﬁ certain departments (those with
competitive positions) of the governmen e ‘jct of
Columbia. Additionally, for the purposes of developing and .
submitting affirmative action plane under 5 C.F.R. § 713.203%
GAO is treated a=s a "unit” of the legislative branch.

An additional reason to interpret the coverage of this section
broadly is that remedial statutes, as this is, are to be read
broadly to effectuate the purposes for which they were enacted.
See Hammyv. Rock Hill, 378 U. S. 308 (1984); Pull . Otis

eV . 203 F. Supp. 715 (1968); 3 Sands, Sutherland
Btatatory Construction, $§$ 80.01, et seq., § 72,05, The major
purposes ol this Act were to eliminate discrimination in Federal
employment, and to provide effective remedies for aggrieved em-
ployees, both private and Federal. To best effectuate these pur-
poses, section 2000e-18(af{should be read as including employees
in excepted positions in the legislative and judicial branches within
the coverage of Title VILYif the unit or agency in which they are
employed has positions in the competitive service,

Aside from the language of the statute and the legislative
history, there are geveral factors external to the statute which
support our interpretation. First, 31 U.S8.C. § 46al{1970) pro-
vides, in pertinent part:

"# % % any % * * general legizlation enacted
governing the emnployment, compensation,
emoluments, and status of officers and employees
of the United States shall apply to officers and
employees of the General Accounting Office in
the same manner and to the same extent as if
such officers and employees were in or under
the executive branch of the Government. "

-8 -
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Since the 1872 amendments are general legislation governing the
employment of employees of the United States, they should be
applied to employees of GAQO in the same manner as to employees
of the executive branch. While 31 U.S,C. § 46a)Xbeing a general
statute, would not be applicable where a specific statute treated
GAQ differently, in this case GAO is not treated differently if
section 2000e-16(aﬁis given its apparent meaning.

:  Another compelling reason for including all employees of units
in the legislative and judicial branches with positione in the compet-
itive mervice within the coverage of Title VII{is that otherwise they
may be left with no remedy for employment discrimingtion. This
is a result of the Dupreme Court's decirion in BrownW. G. S, A.,
425 U. S, 820 (1978), which held that the remedy provided in

Title VIIJis the exclusive judicial remedy for Federal employment
diserimination. "The Filth Circuit Court of Appeals, in Daviﬁ.
Passman, No. 75-1881, January 3, 1977, interpreted B?own},v.
G.5. A., supra, as harring alternative remedies only for ge
Federal employees covered by the 1972 amendments, and implied
a damages remedy {rom the Fifth Amendmentffor excluded Federal
employees. However, more recently the United States District
Court for the Distrigt of Columbia stated, in denying a motion to
dismiss in Beemany. Middendorf, No. 76-809, January 18, 19877,
45 U, 8. L. W. 2351, that Title VII preempted all other remedies
for Federal employment discrimination, including remedies based
on the Fifth Amendment, In that case, however, the court ruled
that the plaintiff was covered by Title VI Whether the Davis v.
Passman, supra, remedy will be upheld, and, if so, will be effec-
tive 1 far Trom clear. Thus, there is still serious doubt as to
whether employees excluded from the coverage of Title Vilyhave
any remedy for employment discrimination.

This would appear to be a constitutionally untenable position.
While employees in excepted positions in the executive branch would
have hoth administrative and judicial remedies for the infringe-
ment of a statutory and constitutional right (the right to be free
from discrimination on the basis of race, sex, religion, etc.),
employees in the same types of positions in the legislative and
judicial branches would have no remedy. This seems t0 be a :
vialation of the Due Process Clause of the Fifth Amendment,{which
could render § 2000e-16(ajfunconstitutional, Since statutes should
be interpreted in a manner which will preserve their constitutionality,
if at all possible, § 2000e-16(a){should be resd as including excepted
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position employees in the legislative and ju icxaf Fan 4
Blageckifv. City of Durham, North Carcﬂmg., A58 F.28 87 (4R Cir,
: ‘?ands. sutherland Statulory Construction, § 45. 11,

For all of the above reasons we believe that 42 U, 8, C.
$ 26009-'16(3)‘{(811;:;). II, 1972) includes all employees of any units
of the legislative and judicial branches which have any positions
in the competitive service,

We request that we be adviged of the results of your review
of the FEAA's current interpretation of section 2000e-16,

Sincerely yours,

F. H BARCLAY, 7R,

F. Henry Barclay, Jr.
Agsociate General Counsel

cc: Mr. Silva RS
Dil’ectcl‘. EEO Ll r g LoD
U.8. General Accounting Gra I el i e v ron e
Office )
oo oS Anl ; g I ,. )
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