CIVIL ACCOUNTING AND
AUDITING DIVISION

UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON 25, D. C.

JAN 2 2 1080

The Comptroller General

In our audit of activities of the Agricultural Research
Service (AES), Department of Agriculture, queation has arisen
as to whether greenhouses requiring the use of atructural
steel, reinforced concrete, and the inclusion of plumbing
and heating systems, may be erected without regard to the
limitations imposed by the Congress on the construction of
buildings in the pertinent annual appropriation acts, The
Department of Agriculture and Farm Credit Administration
Appropriation Act, 1959, authorized ARS te construct or im-
prove five buildings at a cost in excess of $10,000 but not
in excess of $20,000 each. Our review disclosed that con-
struction contracts were awarded during fiscal year 1959
for the construetion of greenhouses which appear to be of
a permanent character but which were not considered to be
subject to the appropriation limitation,

During fiscal year 1959, ARS constructed a sugarcans
seedling greenhouse at Houma, Louisiana, at a cost of
317,620, Plans and specifications provided for the use
of structural steel, reinforced concrete, aluminum and

ass, and the inclusion of a plumbing and heating system.

greenhouse of similar construction coasting 312,555 was
eracted at Shafter, California. The type of construction and
nature of matsrials used would indicate that these facilities
are not of a temporary character nor erectsad for temporary
purposes.

In a letter to the Administrator, ARS, dated November 17,
1959 (exhibit A}, we requested the agency’'s views as to
whether these structures may be erscted without regard to the
limitations imposed by the Congress on the construction of
buildings. In his reply dated December 18, 1959 {exhibit B),
the Administrator has taken the position that:

1. Exemption of greenhouses from conatruction
limitations has not been considered necessary
because of various rulings of the Comptroller
of the Treasury and the Comptroller Gensral
that zreenhouses were not public buildings
and legislative proceedings have supported
this interpretation;

e

R S

el iz =Tl o

R

e w3




-2 -

2. A greenhouse 18 a spsclalized facility and 1»
not &« bullding in the usual sense of providing
suitable spaos for offices, lahoratorlss or
multiple~-purposde usge, and;

3. If the increased 1lfe sxpectancy of a green-
house 18 suffliclent to take 1t out of the
Ptemporary™® structure category heretofore
recognizsed by the Comptroller Genaeral, it
could be considered a "public improvement®
and, as such, can bs constructed wlthout
doller limitation,

Our comments on sach of ths above items are as follows.

Item 1, The Adminlstrator refsra to rulings by the
Camptroller of the Treasury oua April 16, 1907, and Japuary 19,

19156, and by the Comptrollsr General on Juns 2, 1926 (exhibits
¢, D, and ﬁ{. These same rulings wers referrad to in ths state-

mant submitted to tha House Appropriations Committee during
hearings on the 1954 Budget 7stimates (Part 2, page 761}, No
reprasentation was made to the Congreas by the sgency that

gresnhouses were othsr than temporary atructures. In addition,

raferenss to ths Campbtroller Gensralls dsolaion may have
inferred that he had rendered the same decision as previcusly
rendered by the Comptroller of the Treamury, whereas the
Compfroller Genaral's dacision sctually denied the requested
construction authority., In Z1CD420, the Comptroller of the
Treasury denled the Secrstary of Agriculturets requast for
authority to conatruct a number of farm buildings on sn
sxperimantel farm although these buildings ware described as
temporsry. The adminiatrator alse refers us to 7 Camp. Gsn,
529. Froam our review of this and other declsions on coastruce
tion authority, it appears thas a prime factor in sach
decislon was the clearly temporary cherecter and intended

use of ths building in guestion.

The Administrator points out that in the budgst estimates
for fiscal yesars 1959 snd 1960, funds spacifically shown for
the construction of gresunhouses at the National Arboretum
Weres approved by ths Congress. He concludes that becauss the
appllcabls appropriation acts dld not specifically exempt
thess greenhouses from oconstruction limitations the Congress
has approved the conastruction of all greenhousss without
regard to limitations on construction of buildings. Howsvsr,
funds for ths constructlon of ths two greenhousss previously

clted ware not specifically itemized in thes agency's budgzet
eatimates for fiscal year 1559. ngeney a8
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In 2 Carp. Geun. 1l it was stated that "any structure in
the form of a bullding not clearly of a temporary character
1s a public bullding or public improvemeat" within the mean-
ing of seotion 3733 R.S. It appears to us that the naturs
and manner of oonstruction and the- sgency’s estimate of =&
useful 1life of 60 ysarse for thamse structures 1s sufficient
basls for removing theas greenhouses from ths "temporary®
structurs category.

Item 2. I% Goes not appsar that the particular use to
be made of a atructure has been a detsrmining factor 1la past
decisions on whether a structure waes a publlo bullding. See
13 Comp. Dec. 355, 16 14. 685, 2 Camp. Gen. 1k, aund 30 id. 487.
If 1t were decidad that a structure erected for specialized
use was not a bullding, the agency would not bs prevented from
coastruoting cettls barns, laboratorlies, e:xperimental farm
buildings, or other speclalired facllities,without regard to
conatruetion limitaetions.

Item 3. To say that a structure is a pudlic improve-
snt rather than a publiec bullding does not mesm to be suffi-
clent, in 1taelf, to avold limitations imposed by the Congress
on the conatruetion of bulldings. The phrase "publile build-
ing or public improvement™ appeara to have been used lnseparably
in decislons rendered on the existence of conastruction suthor-
ity. The Administrator states that 5 U.S,C. 565a and the appro~
- priation language gives AR3 authority to construst publio im-
provements withou$ dollar limitation. It 1s provided An 5 U.3.C.
565a that "vo bullding or improvemsnt shall be erscted or
altered under this muthority unless provisicn 1s made therefor
in the sappllicable appropriation and the ccoat thereef is not in
oxcess of limitations prescribed therein.” The appropristion
act for fiscal yeer 1959 provided funds to ARS for "the con-
struction, alteration, and repair of buildings and improve-
rants," and the only apparsnt limitation imposed was on the con-
atruction of buildings. 1In the abaence of specific limitations
in the appropriation act on the construction of improvements it
would appsar that the total smount of the appropriation 1is
availables for thilis purpose. However, 1t is not clear that this
was the intention of the Congress. Declisiocans rendsrsd in
10 Comp., Dec. 683 and 6 Comp. Gen, 60 would seem to indlicate
that improvemants are subject to the sams limitstions imposed
on ths conatruction of bhulldings. If the designation of a
permanent-type structure as a "publio improvement™ rather than
a "public building® 1s sufficient to allow the construction of
such structurss without limitation, the agsncy could readily cir-
cunvent the limitations pleced on the constructican of buildings
in the appropriation acts.
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Your decision 1s requested as to the acceptability of
the views of the Agricultural Research Service justifying
the construction of permanent-type greenhouses without con-
sideration of the monetary limitationas imposed by the
Congress on the construction of buildings. If the agency
practice is considered unauthorized, we suggest that your
decision be communicated to the Secretary of Agriculture
to effect appropriate corrective action until specific ex-
emption is made by the Congress cr specific itemization of
greenhouse conatruction plans is made in budget estimates
submitted to the Congress.

dean P. Abbadessy

John P. Abbadesasa
Deputy Director

S o February 17, 1960
B-141793-0.M. ’

Cirector, Civil Accounting and Auditing Division

Returned. It im noted that since as early 4s the decision of
April 16, 1507, by the Comptroller of the Treasury, gresnhouses have
been held to be without the prohibition contained 1n sectlon 3733,
Revised Statutes, L1 ¥.S.C. 12, Although autharity to construct a
freenhouse at Bell, Maryland was denied in A~11192; June 24, 1926,
such denial was not based on ssction 3733 but rather was based on the
fact that a previous appropriation act had provided for the erection
of all necessary bulldings and equipment. See 7 Comp. Gen. 629.

In decision of Augm""i'!?‘l, 91k, . comp. Dec., 822, the construce'
tion of a greenhouse having side walls three fest high constructed of
concrete was held not to be prohibited by section 3733,

Wrile the greenhouses involved in those cases were considered to -
be temperary in nature it was heéld in A-80735-0.M., October 15, 1936,
that "Greenhouses erected by the Department of Agriculture for ex=

. perimantal purposes are not to be considered publioc :buildings or

public improvements within the purview of sectien 3733, Revised
Statuten.® It is for noting that the two greenhouses involved in that

decision cost a total of $26,869 and the record indicates that.the:structures

were of a permanent charactar., Also, it 1s noted that the maximum
statutory cost of erecting any building at that time was $1,50C.
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Consecquently, there appears no reascn to question the statement

set farth at page 751 of the House Hearings on the Department of

Agrioulture Appropriations for 195h4; where, when questioned as to the
authority to comsiruct greenhouses, it was explained that specific

authority was not needed for such canstruction,
That wmxplanation reads in part, as follows:

"Title 5 United States Code, sectlon 565 (September 21,
194k, ch. 412, title VIX, par. 703, 58 Stat. 742), provides,
1The Department of Agriculture is authorized to eract, alter,

and repair such buildings and cther publio improvements as

oAy be necessary to carry out its authorized works Provided,
That no building or improvement shall be erected or alferad
under this authority unless provision is made therefor in the
applicable appropriation and the cost thereof is not in excess
of the limitationa prescribed therein,'! The annual appropria-

tion to the Office of Adninistrator, Agricultural Resesrch
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Admimistration, provides, 1That the several appropristions of

the Agricultural Research Administration shall be available

for the conatruction, alteration, and repair of buildings and

improvements: Provided, however, That unless octherwise pro-

vided, the cost of constructing any one bullding {excepti

headhouses connech senhouses and experimertal cuses) '
shall not exceed 35,000, the total amount for construction of 3

bulldingas costing mars & $2,500 each shall be within the

limits of the estimates submitted and spproved therefor # % ».1

(Emrhasis supplied.)

“Puring the consideration of the 1930 Agricultural Appro-

priation Act, a change was autharised in the language of the

tSalaries and expenses! subappropriaticn of the Bureau of Plant
Incustry, to provide for increasing the Iimitatlon on the con-

atruction of a Thuilding? from $1,500 te $2,500, and at the
same time there was added to such lanmuage after the word

Tbullding?: texcept headhouses connecting greenhouses®, This
was in reocgnition of the fact that it was occasionally necessary
to erect headhouses connecting to gresnhouses szo that such head-

hovses farmed a oconnecting ranges with a ocst conslderably in

excess of the building limitation. No question was raised

relative to the necessity for including greanhouses as exemptions
fror the limitation, presumably on the dasis of various decisions

that preenhouses were not subject to the limitation.®

At that time the Iepartment was requesting funds far construction of two
gresnhousss at (rlando, Florida. We have been infcrmed that the coat of
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one of thoss greenhouses was approximately $10,700 and it ie for noting
that the statutary maximmm cost for buildings and ixprovements at that
time was $5,000.

While, as stated sbove, our esrlier decisions coucernsd green=
houses which ware stated to be temparary in nature, the greenhouses
constructed in recant years such as that involved in the hearings on
the 195L Agriculture appropriaticn »111, presumably, are litile, if
any different than the greenhouses now questionsd in your memorandum.
Furthermors, the Congress in making specific exceptions for tha con-
atruction of *headhouses comecting greenhouses” without specifically
. exsmpting pgreenhouses must bs presumed as having recognized the fact
that the construction of such headhouses was made nacessary primarily
because of the constructicn of new greenhouses. Those greenhouses
have been desaribed in recent hearings as being of substantial size and
the amounds involved indicate the cost therecf to be in excess of
$10,000, the maxioum avthorized for buildings in the current depart-
mental appropriation act., Ses, for example part 2, page 681, of the
H%n Hearings on the Department of Agricuiture Appropriations for
l L]

Accordingly, this matter need not be further questiocnad at this
time.

FRANK H. WETTZEL

Aspistant Comptroller Ceneral
of the Unlted States
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