
DECISION 
THE ~OMPTROLLE~ GENERAL 
0 F THE UN ITEC ·a.TATES 

W A .S .~ I N G .;: 0 N , o.·c. 2asae 
·608 

FILE: B-140972 DATE~)ctober 24, 1979 

MATTER OF:-

DIGEST: ·• An Army member's discharge absolutely 
terminates his entitlement to military 
pay and allo.vances, and.a subsequent 
change in the character of the discharge 
does not affect the former rneillber' s 
status with respect to separation fran 
service, nor does it create.any right 
to military pay for periods after the 
date of discharge. 'Iberefore, a former 
Arrey officer discharged under of.her 
than honorable conditions on February 9, 
1951, gained no entitlement to active 
duty pay for pel;'ic<ls after that dat.e as 
the result of action taken in 1976 to · 
Ufgrade the character of the discharge 
to one under honorable conditions 
(General). 

2. An Army officer who was discharged under 
other t.han honorable conditions in 
Febrqary 1951, but who received an up-

. graded discharge under honorable 
conditions (.General) in J.uly · 1976, ·did 
not thereby gain entitlement to ITDnetary 
compensation either for the loss of 
military medical care or other benefits 
after February 1951. 

3. If the character of a former service 
member's discharge is upgraded from 
other than honorable to honqrable, the 
former member may gain entitlement to 
certain military pay and allrn1ances he 
would have received at the ti.me of his 
original dischargc?--such as payment 
for ui:iusea accrued· .leave--had that dis­
charge be~n granted UDder honorable 
conditi.ons·, pr'Ovi.ded that sufficient 
documentat'i.on has survived to substan­
tiate his ~nti.tlement. 
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4. · The cla i.m of the widow of a former Anny 
officer for his unused accrued military 
leave based on administrative action 
in 1976 to U1?3rade the character of his 
discharge to honorable must be denied, 
where his original discharge was granted 
under less than honorable conditions i.n 
1951 and in the intervening years all 
records which might establ i.sh how many 
clays of accrued leave, if any, he had 
at the· time of his 1951 discharge were 
lost or destroyed. · 
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5. The claim of the widow of an Army officer 
for mustering-out pay possibly due to 
him as the result of action taken in 1976 
to u~rade the character of his 1951 dis­
charge from less.than honorable to 
honorable must be denied, where his sur­
viving military records indicated he 
might have previously received mustering~ 
out pay and his enti.tlement tq additional 
payments could not be established. 

6. _Clairn.s for veterans benefits which may 
· arise as the result of an administrative 
u~rade of a former Army member's dis­
charge from less than honorabie to honor­
able are within the exclusive jurisdic­
tion of the Vetera11s Administration. 
38 u.s.c. 2ll(a) (1976). 

requests reconsideration of the 
settlements made by our Claims Division on her clai.m for 
unpaid military pay and allowances believed due to her late 
husband, 6n account of 
a~ti.on taken in 1976. to ur:grade the discharge under other than 
honorable conditions he received from the United States Anny 
in 1951, to a discharge under honorable conditions (General). 
~n view of the facts presented and the applicable provisions 
of law we sustain· the Claims Di.vision's settlements. 
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Effective February 9, 1951, , whb was then 
serving on active duty with the Army in the grade of first 
lieutenant, was discharged under oth~r.than honcirable 
conditions. died on June 30, 1975. By letter 
dated July 26, 1976, the Adiutant General of the Army advised 
his widow, , that after reviewing conclusions 
of the Army Discharge Review Board, the Secretary of the'Ar~y 
had changed the character of his di~charge· to one under 
honorable conditions {General). · 

Thereafter, filed a widow's claim dated 
December 5, 1977, with the Army Finance and Accounting Center 
for any unpaid military pay anq allowances due to her late 
husband by reason of·the upgrading o~ his .discharge. Army 
finance and accounting authorities then obtained all the 
available pertinent information ~ontained in 
'surviving military records from the National Personnel 
Records Center, st. Louis, Mi~souri, and forwarded that infor-
mation, together with claim, to the Clai=s 
Division of this Office for adjudication in July 1978. In 

"settlements issued in December 1978 and March 1979 by our 
Claims Division, was paid 2 travel allow~nces 
due her husband in the a~ount of $123.12 each. Those were 
the additional travel.allowances would have' received 
under the laws ana regulations in effect in 1951 for his 
person~l travel, and also the travel of his dependents,· fron 
his place of discharge in Colorado to his .home of record in 
Rhode Island if his discharge in 1951 had been under honorable 
conditions. Our Claims Division further advised 

however, that her late husbarid's military 
pay and leave records had been destroyed in th~ interveni~g 
years since 1951, so that theie was no evidence which might 
serve as a basis for any further monetary_payrnents. 

has expressed disappointment and dis­
satisfaction with our Claims Divisiori's settlements on ~er 
claim. In substance, she indica~es that her late husband 
received many decorations and medals in World War II and 
intended to make Army service his career. She expresses 
the belief that the action ta~en in 1976 to upgrade the 
character of his discharge shows that his separation from 

.... 3 -

,; .. 

.. , .. 

l•_- ••.• 

·· .. 

....... 



. ··.--:-··-· 
... 

61.:1 

B-140972 

the Army in 1951 was unjust. She suggests that her late 
husband was improperly deprived ·oe military pay, allowances, 
medical care, and other benefits after February 1951, and 
that compensation is due on account of the loss of those 
payments and other benefits. 

additionally indicates her belief that 
her late husband was deprived of payments for unused accrued 
leave and mustering-out pay in 1951 because his discharge 
w~s under other than honoiabLe conditions. She states that 
the Army should have -records to verify this, and it is not · 
her fault that the records were destroyed. She therefore 
suggests that she ought to be paid the maximum ~mciunts that 
might possibly have been payable to him for unused accrued 
leave and mustering-out pay if his 1951 discharge had been 
granted under honorable conditions .. 

. It ia.well established that a service member's disch~rge 
t·erminates his entitlement to pay and allowances• A subse­
quent change in ~he character 6f the disch~rge has no bearing 
on the fact of separation, and the form~r member does not 
beco~e entit~ed to.pay and allowances ~or.the unexpired 1 port1on of hAs enlAstment or term of service.. rv. 
United States.,~ 131 Ct. Cl. 22~1V(l955), cert. denied. 350 u. s~_,, 
888 (1955)-; 38 Comp. Gen. 523~525 (1959); 43 Comp. Gen. llSr 

··(1963); B-189212,fJuly 5, 1977. In ca~es were the military 
record is amended solely to show an upgrade in the character 
of discharge to honorable, the forraer service member becomes 
entitled-only to the additional military pay and ·all6wances 
he would have received at the time of his initial discharge, 
had that initial-di$charge been issued under honorable 
condition:~· v. United States_, 206 Ct. CL 61 (1975); 
B-193635,fJanuary 17, 1979; B-193417~fFebruary 16, 1979. · 

Hence, nay nbt be credited-with p~y and allow-
ances for any period after his discharge from service on 
February 9, 1951, nor may we authorize payment for any loss 
of military medical care and other benefits after· that date. 
Rather, credit is limited to th~·additional rnilit~ry pay and 
allowances would bave received in February·l951 had 
he been discharged under honorable cond.itions at that time. 
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As mentioned, payments have already been made to 
.for the ·additional travel allowances which 

would have.been payable to her late husband upon his separa­
tion from service had his Army discharge in February 1951 
been gran~ed under honorable con~itions. 

In addition, the pertinent laws in effect in February 
1951 provided th~t a service member discharged· under honor­
able conditions was entitled to a lump,....su·m payment for any 
days of unused leave accumulated at the time of separation, 
but an individual discharged under other tha.n honor~J:>l·e 
conditions forfeited that ·payment. 37 u.s.c. 33(d}f(l946. 
ed., Supp. IV 1951). ·Also, title~ of the Veterans' 
Readjustment Assistance Act of 1952, 66 Stat. 688,- 38 u.s.c. 
lOllf et seq. (1952 ed.), authorized mustering-out pay in an 
amount of $100 to $300 to honorably discharged service 
members who were on active d~ty during the Korean conflict 
after June .26, 1950. Eligibility for· ihat ·mustering-out pay 
was, however, .made subject to .several conditions, and one 
of those conditions precluded payment to ~ertain persons who 
recsived monetary benefits under the Mustering-Out Payment 
Actfof 1944. See 38 u.s.c. 10ll(c)f(1952 ed.). 

~33 VjC ~~.J~/ · . 
The records before us do n.ot disclose whether 

had any days of unused accrued leave at.the time of his dis­
charge in 1951~ The surviving records do suggest that he 

_may have been eligibl~ for monetary benefits unde~ th~ 
Mustering-Out Payment Act1of 1944, although the records do 
not disclose whether he received those benefits. A search 
of military records has not produced any fur~her information 
concerning leave or mustering-out pay, and 

I does not have any documentation fron her 
late husband's personal records which might shed further 
light on· the matter. Apparently, all of those leave and ~ay 
records have been lost or destroyed in the intervening 
years since 1951. · 

The burden of proof concerning the.existence and non­
payment of a valid claim against the Federal Government is 
on. the person asserting the .claim. Ordinarily, ptoof of the 
validity of a claim can be found in Government records . 
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However, in situations such as this where long periods of 
time have pa~sed and records which may prove or disprove 
the validity of a claim are unavailable, w~ have no alter­
native but to disallow the claira. See decisions B-183900,f' 
August.-3, 1976; B-188041,fApril 22, 1977; and B-188669,r 
June,2, 1977. Hence, payment for unused accrued leave upon 
discharge cannot be made to in this ca$e, 
since it is not possible to determine what amount, if any, 
might have been payable to in February 1951 for 
that leave. Moreover, since it appears may have 
previously received mustering-out pay under the Mustering­
Out Paymen·t Act'(. of 1944, his eligibility for additional 
mustering-out pay under the provisions ·of the Veterans' 
Readjustment Assistance Actiof i952 remains so doubtful 
that the claim for that additional mustering-out pay must 
be denied. 

o~hPr fPoPr~lly administered benefits to which 
may have become entitled as the result of 

the upgrade of her late h~sband's discharge from the Army 
to one under honorable conditions would appear to be those 
benefits within the exclusive jurisdiction of the Veterans 
Administration. This Office has ·no authority to determine 
entitlement to or direct payment of these veterans b~nef its 
to former service members or their survivors. See 38 u.s.c . 

. 2ll(a)f(l976). The que$tion of entitlement to those bene-
fits is therefore a matter which should 
submit to the Veterans·Aaministration. 

Accordingly, the settlements of our Claims Division 
are sus,ta ined. 

' ii . ~ } ti~ . 
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For the Comptroller 'General 
of the United States 
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