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AUDITING DIVISION
The Comptreller General

During the course of a reviaw of licensing and leasing of land in the
12th Coasst Guard Distriet, San Francisco, California, our San Francisco
Regional Office exmmined a transaction in which land in the vicinity of ihe
Point Pinos Light Station in California wes licensed by the Coast Guard to
the City of Pacific Grove, California, for a zoif course in consideration

of %1 per annum, & 316,550 housing unit, and other pmperty improvements,
Our Regionzl Office believes that the transaction is a violation of
40 U.8.C. 303 (b) which states thats

"Fxcept os otherwlse specifically provided by law,

- the leaslng of bulldings and properties of the United
States shall be for a money consideration only, and
there shall not be included in the lease any provision
for the alteration, repair, or improvement of suck
buildings oxr properties as a part of the consideration
for the pental to be paid for the use and oceupation
cof the same. The monsys derived from such rentals
shall be deposited and covered m‘m the Treasury as
miscellaneous receipts,”

Ofricials ln the 12th Coast Guard Listrict Office cite 14 UeS.C. 93{n)
and provisions of the U. 5. Usousy Guard Regulations, Lhapte.r 15, VYaxt
15-2=23, as authority for the trensactions Title L4 U.S.Cs 93(n}
provides thabs

' "For the purpose of exseuting the duties and functions
of the Coast (mard the Commandant may:

{n) rent or lsuse, under such. terms and conditions as are
decmed advisable; for a pericd not euceeding five yeurs, such
real property wnder the contrel of the Coast (Guard as may not
be reguired for immediate use by the Comst Guard, the monies
received from anmy such rental or lease, less amount of expenses
incurred {exclusive of governmental personal services), to be
covared into the Treasury; ..o

the U. 3. Coast Guard Regulations, Chapter 15, Part 15-2~23, statet

“Co +.eolovocable licenses will not be approved by
the Comnendant unlesa the contemplated use is a ressonable
one and some adventage therefrom, financial or otherwise,
accrues to the Governments se.... '
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The San Francisco Reglonal Office is of the opinion that the authorizations
cited by the Coast Guard District officials are not a defense against the
prohibitive provisions of 40 U.3.C. 303 (b)., The Regional Office is also
of the opinion that the consideration for the license shculd have been an
annual money consideration commensurate with the value of the land and
returnable to the Treasury as miscellansous receipts, In addition to the
question of legal authority, we believe that the transastion improperly
supplemented the Coast Guard Operating Expenses appropriation te the extent

~ of the cost of the housing unit and the other property improvements which

the City of Pacific Grove agreed to make, -

In view of the aonflicbing opinions concerning the legality of the transe
action, we submdt the following questions in advance of the proposed audit
report which the San Francisco Heglonel Office is currently preparing.

1. Is the Goast Guard license tr&nsactlon proper in view of the
provisions of 40 U.S.C. 303 (b)? ,

2. Do the provisions of 14 U.S.C. 93(n) serve 4o set aside the provisions
of 40 U.3.C. 303 (b)7

3. If question 1 is answered in the negative, wha{ courses of action
are available to us in addition to including the matter in an audit report?

L Can the Coast Guard be required to deposit as miscellaneous receipts
of the Treasury an amount from its current Operating Kxpenses appropriation
gsqual to the costs of the housing unit and other property 1mpxovementa?

{Signeq) s, 3, Savage, Jr,

Se B, Savags, Jr.

Deputy Director, Civil Accounting
and Auditing Divieion

Enclosures:
Letter frem the San Francisco Regional Menager dated July 24, 1959,
with atbachments
Copy' of the pertinent section of the U. 3. Coast Guard Regulationa
Copy of L—77u67—0.M., dated September 27, 1948

e -

© B-1L40397-0.M, August 20, 1959

Director, leil Accounting and Auditing Divisien

-

Returned, Sectien 321 of the Eeonomy Act of June 30, 1932, L7 Stat.
a2, 40 1.5.C. 303(b) prohibits, "except as otherwise specifically proe
vided by law,® the leasing of buildings and proporties of the United
States for other tham a money considerationm and the inclusion in such
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leases of any provisien for the élteration, repair, or improvement of
ﬁhe'buildings or properties ag & part of the rental consideraﬁicn.

Section 93(n) of the act of August b, 19&9, 63 stat. 50k, 1} U,5.C,
93(n) cited as autherity for the lsasing iransaction provides that the
Commandant of the Coast Guard may:

"rent or leass, under such terms and canditione
asgre deemed advisable, for a period not exceeding five
years, such real property under the contrel of the
Coast Guard &5 may not be required for Lmedlste use
of the Coast Ouard, the monies received from any such
rental or lease, less amount of expenses incurred (exs
clusive of governmental parsenal gervices), to be
covered into the mreasury

The gensral terms of section 93(h) do not specifically suthorize
the Commandant to lsase property for other than a money considerstion.
As stated in Kepner v, United States, 195 ¥, S, 100, 125, "I ia a wellw
settled principle of conetruction that specific texms covering the
~ given subject matter will prevail over general langnage of the same or
another stabube which might otherwise prove controlling.* See also,
B-117519, February 5, 195k, and court cages therein cited, In a number
of instances ths Congress has used specific langusge to avold the opers-
tion of the 1932 prohibiticn; for example, in section 12 of the act of
Saptember 1, 1937, 50 Stat. 89k, authorizing leases of low rent housing
projecta of the United States Housing Autherity; section 1, act ef
July 2, 19k0, 5l Stat. 712, authoriging léases of defense plants
section 1, act .ef August 5, 1947, 61 Stat. T7h, dealing with leases of
property of the Army and Navy Department®. The act of July 2, 1940,
is wowecially pertinent since it contains broad general langusge almost
identical with thet used in 1L U.S3.C. 93(n) namely, ™under such terms
and conditions a3 he may dsem advisable," but this statute zlse centains
the apGCiin previsien "and without regard te the provisions of section

321 of the act of June 30, 1932, L7 Stat. 412," In view of the foregoing

it must be concluded ihat the autharity conferred upon the Cormandant by
14 U.8.C. 93(n) is limited by the specific provisions of section 321 of
the act of June 30, 1932, and this conclusion is strengihensd by the
exprass provisjon for deposit of the monies recsived.

Even if the 1949 act could be construed to avoid the 1932 statuts,
the construction by the licensese of thes improvements pursusmt to the
nrovisions of the gomcalled license of February 19, 1958, when considered
in connection with the nominal remtel of $1 per annum for the SL.6 acre
tract and im the light of the letter of March 12, 1958, appears--at

least technically--to be in contraventien of section 3733 Revised Statutes
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(L1 U.5.€. 12), prehibiting the execution of contracts for "the
arsctiom, repair or furnishing of any public building, or for any
public improvement which shall bind the Government te pay a larger
sum of money than the amount in the TPreasury appropristed fer ths
specific purpose.t Sse alse in this connectlon B=114807~0.M, ,
September ki, 1953, _

Aceordzng&y, your first and gecond quostions are anawarad in the
negative, As e questioms (3) and (L) the comstruction of the housing
unit and the erection of the fence and other improvemsnis wouwld not
appear to have resulted in an angmentation of the Coast guard appro-
prietion, unless there was an apprnpriaxion svailable which could have
bean ueed for such censtruction, In any event, since a transfor of
funds equivaient to the cost of the new improvements would result. only
in reducing the unobligated balance subjach to pesoidle futurs rostora-
tion ne effactive acticn could be teken in the matter, other than inw
cluging the transaction in an andit repert. B-134188-0.M., April 3,
1958,

Joseph Campbell

Comptroller General

e of the United States

Attachments




