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The Honorable John C. Stennis | F
United States Sepnate

Dear Senator Stennis:

Your 1uttcr of TFebruary 1, 1980, forwarded for our
comment corrcspmndence from Mr. James P. Brewer, Presi-
dent. of Capital Security Services, Inc., concerning the
vanti-Pinkerton hct, 5 U.85.C. § 3108‘

The original. Anti-Pinkerton Ach was enacted as part
of the Sundry Civil 2ppropriations Aht of August. 5, 1892,
27 Stat. 368. It was made permanent the following year
by the Act of March 3, 1893, 27 Stat. 591. "The Act provides
as follows: v

y
"An individual employed by the Pinkerton
Detective Agency, or similar organlzation,
may not be employed by the Government of the
United States or the Government of the
DiutLiCL of Columbia "

4
1

Mr. Brever euggehts that deterntive aggnoies should
not be awarded oontraots for gquarding Government inotalla-
tions hecause of the lthellhood that those. Eirms will take
advantage of an opportunity to .surreptitously obtain' From
Government files information of value to private clients

, such as a party to a divorce proceeding. Mr. Brewer '

\ believes thal recent decisions by a court and our Office
interpreting the Act fail to take this into account and
therefore have undermined the statute.

We believe that there are a number of practical i
obstacles which make it highly speculative that a detootive
agency could assure ixself of & contract to provide guprd
scrvice at a Government installation where thero would''be
available to it inFformation of interest to a private client.
Host guard service contracts are let through competitive
bidding and the competition is generally keen. A firm may
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1id on a large number of contracts and win none of them
iﬁ it is underbid by e competitor. There is no ascurance,
therefore, that a particular firm will win the contract
to provide guard service at a particular installation,
Even then, the contrantor's employees may not have access
to sevsitive information, which may be locked in safes ot
stored in computers which the employees cannot operate.
For re:isons such as these, we think Mr. Brewer's fears
are largely unfounded. More importantly, we do not believe
the possiblae compromise of Covernment information is whit
prompted the passage of the Anti-Pinkerton Act.

\ 1

The legislation resulted\from Congressional concern
over the usm of private detectiives an armed guards by
private lnduatry in the labor disputes of the 1880's and
1890'a., It appeavs that Pinkerton detectives vere fre-
quently used as strikebreakers and labor sples, a practice
which became an emotionally charged issue and gave rise
to bloodshed, loss of life and destruction of property.
The Act wae glven its present wordinhg by the 1966
recodirficat:ion of Title 5, United States Code, Pub. L.
89-n54, 80.:3tat. 378, 416, A comprehensive discussion
of the origins of the Act is contained@ in 8. PRep. No.

447 (to accompany S. 1543), 88th Cong., lst Sess. (1963).

‘ As My, Brewer noted in his letter, until recantly,
the Act had heen interpreted as prohibiting the awavd
oL Government contracts to a company which performed
invpstigative services. 'After many varied administrative
ttempts to distinguish between~”protecLive" and "detec-
tivu" sexvices, a decigion of the Fifth:Circuit Court
ot ppeala interpreted the Act as applying only to
organizations: which, offer "quasi-military armed forces
for h\ro." Un{ted;Statea ex rel. Veinberger v. Equifax,
557 F.: 24 456 (5th Cir. 1977) cert., denied January 16,
1978 (46 UeS.L.W. 3446), rehearing denied March 6, 1978
(46 0 §.L.V, 3556), This was the first published decigion
of any court interpreting the Anti~Pinkerton Act. The court
poitited out that the legialdtlon was based on. the way
Pinkerton opetated in 1892, i.e. offering for hire a
mercenary, quasi-military armed force, and therefore had
little applicztion to the example organization as it

praesently exists.
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In a circular letter to the Heads of Feqleral Depart-
manta and Agencies, B-131965, dated June 7, 1978, ve.
indicated our essential agreement with the Ecuifax rdecision
and determined that a company which provideaiguard or
protective services does not thereby become i "quasi-
military armed force," even thongh the company mmay also
be engaged in the business of providing general investi-
gative or "detective" serviuves, Our\priob decisions to
the contrary (referred to by Mr. Brewer) are no longer
followed, bee 57 Comp. Gen.~4ao (1977), It is our belicf
that a review of the Act's Jegislative history, as provided
in 8. Rep. No. 447, leaves noidoubt but that whatever
may have been the overriding policy considerations leading
to enactment of this legislation almost 90 years acqn, the
do not have much, if any, bearing on the current practices
of the Government in cont.auLing for quard services.

e hope the foregoing qervus the purposes of your
request.,

. 8l
Sincerely "ours.A

Wl floecti

Milton J. cholar
General Coubsel
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