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DIGEST gyen though Securities and Exchange Commission finds that
open~end management companies (i.e., mutual funds) currently
incur security registration fees disproportionate to their
size and that they rationally can be distinguished from other
companies registering for public offerings of securities,
we are not aware of any authority for the Cormission to
issue regulations which would, in effect, waive statutory
registration fee imposed by section 6(b)} of Securities Act
of 1933, 15 U.S-.3. § 77£(b), with respect to that dollar
anount of newly lssued securities which merely replace
securities redeemed during preceding year.

We have been asked by the General Counsel, Securities and Exchange
Cormission for our opinion concerning the adoption of a rule which
would, in certain limited circumstances, waive the registration fee
prescribed in section 6(b) of the Securities Act of 1933, as amended,
Fub. L. Ho. 73-22, Ch. 38, title I, 48 Stat. 74, 15 U.S.C. § 77£(b)
(1970). . ,

Section 6(b), 15 U.S.C. § 77£(b), provides:

YAt the time of filing a registration statement
the applicant shall pay to the Commission a fee of
one-fiftieth of 1 percentum of the maximum aggregate
price at which such securities are proposed to be
offered, but in no case shall such a fee be less than
$100."

The Commigsion is considering promulgating a regulation prescribing
a different means of calculating the registration fee for open-end
management companies, commonly known as mutual funds. Under the Invest-
ment Company Act of 1940, as amended, Pub. L. Y, 76~7€8, Ch. 68¢, title I,
54 Stat, 789, 15 U.S.C. § 80a-l, et seq., open-end management companies
are a type of investment company offering redeemable securities. See
15 U.S.C. §8§ .80a-3(a), 80a-4(3) and 80a-5(a)(1). Open-end management
companies are constantly issuing new shares to the public and therefore,
are continuously in registration. These companies also continuously
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redeen their own ghares; in effect, many newly-issued shares are
replaceunients for rccently redeemed sghares. The General Counsel states
that these shares do not represent additional securities in the hands
of the publie. The need to register new shiares frequently results in
open-end funds incurring filing fees disproportionate to their size,
For example, we have been informally advised by a-Copmission repre-
sentative that high voluwe pmtual funds, especiallv so-called woney
rarket funds, may incur registration fees in arounts up to tens of

- thousands of dellara per month, based largely on aumerous sales and

redemptions. One wutual fund paid $120,000 in fees for a 3-month
periced,

The Cormmission representative further advises that the purpose of
the continuing registrations with which we are hera concerped is merely
to update the initial registratica by the number of additional sharas
which the fund anticirotes selling beczuse of redemptiona. The form
used to accowplish this purpose 1is relativcly simple in relation to
the initial registration form and Cormission’s task {s csseatially to
check the mathematical calculations made by the company and zee that
the form 48 properly sizned. This task hag been describad to us as
being winisterial in nature, fuvolving relatively small smou1ts of
ataff tizo., Ue are advised that the cost to the Comnission of approving
thig chonce in the initial registration form in no way gpproximates the
registration-fees now charged sutual funds vith frequent ghareholders
turnover. It was further pointed cut to us that mutual funds will still
te required to pay fees to the Commission for such things as f{ling their
proxy raterials and their reports on annual meetings.

- The. Commission i{s considering adopting a rule which weould provide:
that, in the case of optn—cnd ranagement corranies, the preseribed
registration fee (for rpvistratio1;&31ch in effect, are revisions in
tha initial recistration) may be caleculated on the bacis of the diy=-
ference hotveen the mavimum cffering price of new shares and the
market value of shares redeered during the previous cslendar yvear.
Suech 2 rule would in effect waive the regpistration fee with respect
to the dollar srmount of newvl» -issued open-end mznagenent cempany
gecurities replacing securities redeemed during the previous year. It
{8 the view of the Ceneral Counsel that the Cermission possesses the
suthority to adopt a new rule for the calculatioz of repistration fees
for mecurities iasued by oren-end managemrent conpanies by virtue of
both section 17{(a) and the Securities Act of 1933, as amended, 15 U.S.C.

§ 77s(a) (1977), of section 33 of the Investment Company Act of 1940,
as amended, 15 U.3.C. § 80a-37(a) (1%70). '

The provisions of 15 U.5.C. § 773(a) state in part: .
"¢778. Special powers of Commuigsion , .

“(a) The Commission shall have authority from tize
to tiwe to make, amend, and rescind such rules and
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regulations as may be necessary to carry out the
provisions of this subchapter, including rules and
regulations governing registration statements and
prospectuses for various classes of securities and
igsuers, and defining accounting, ,technical, and trade
terms used in this subchapter * # %"

Aleo, 15 U.S.C. § 80a-37(a) provides:

" '80a-37. Rules, regulations, end orders; general
powers of Commission

“(a) The Commission shzll have authority from
time to time to make, 1ssue, amend, and rescind such
rules and regulations and such orders as are necessary
or appropriate to the exercise of the powers conferred
upon the Comnission elsewhere in this subchapter,
includinz rules and regulations defining accounting,
technical, and trade terms used in this subchapter,
and prescribing the form or forms in which information
required in registration statenments, applications, and
reports to the Cormission shall be set forth. Tor the
purposes of its rules or regulations the Commission
may classify persoas, securities, and other mnatters
within its jurisdiction and prescribe different require-
ments for different classes of parsons, securities, or
matters.'

" Although the Commission is given broad authority to make necessary

‘rules and to presceribe different requirements for different classes of
securities, there is nothing in the Securities Act of 1933 vhich gilves

the Commission authority to waive the statutory fee or to sssess, in
effect, a different fec for different classes of securitiles. Whether
or not the Commission feels that mutual funds by the nature of their
business incur fees dieproportionate to their size and to the cost to
the Commission of processing these updated registrations, the language
of section 6(b) in clear and unambiguous terme requires that th:e fee
be calculated as a percentage of the maximum aggregate price at which
securities are proposed to be offered.

Accordingly, we are unaware of any authority for the Cowmiesion to
issue a regulation to provide that in the case of open-end management
companies, the registration fee may be calculated on the difference
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between the maximum offering price of new shares and the market
value of shares redeemed during the previous calendar year.
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