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Honorable George il. Mshon, Chairman
dittes on Appropriations
¢ of Reprasentatives

Your letter of January 13, 1975, requested our review of ths
Joopriaty-mnd-legelity of a proposal by the Department of Dafense
DOD) to proesed with Navy shipbullding programs as presently
domatituted in spite of predicted fundiang deficits. '

' The Navy shipbuilding programs were funded in a totel smount of
3,039 uillion, to rewain svailable for five fiscal years, under
the besding "Shipbuilding and Conversicn, Navy” in titls IVfof the
at of Defenss Appropriation Act, 1873, approwed Cetobar 8,
o -Pub, L, No. 93-437, 88 Stat. 1220. Individual prograns under
Shipbuilding and Conversion, lavy heading wers funded in 1975
Séparate line items, in sccordance with the Depsrtment of Defense
_ ptiation Authorization Act, 1975, approved August 5, 1974,
Be Lo No. 93-365,/88 star. 399, 400. -

- TR
“The problems existing with respact to the shipbuilding programs
£ DOD's proposed action are described in a latter to you from the
Secretary of Defense dated January 9, 1975. The Deputy
ifetary's letter indicates that there is s "predicred funding
Ifieit” of $2,269 millien through the years during whiech ships will
8 undar construction, resulting primarily from unexpseted inflation,
Spaiged markat coaditi{ons, and necessary progras changes. Of the
‘predicted deficit, $1,354 willion applies to shipbuilding
Tans for fiecal yesr 1974 and prior years which are all under

3 Matract. As to this portion of the dafieit, the Deputy Secrstary

“Aceording to practiee, the funding problem om the
Piscal Year 1974 and prior programs will be dudgated
ia the Piscal Year 1976 budget, vith the Department
Tequesting new appropriations to restore those ship
Prograns to a fully funded status. This procedure,
vith some reprogramming of existing funds to insure
_ Propar allocetion within l{ne {tems, allows thoee
Prograns vith funding defidiencies to continue without
dterupeion.”
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The remaining $915 million of the predictsd deficit applies to the
fisesl year 1975 programs, and s discussed in the Deputy Secretary®
latter as follouws:

“Ihe fuading deficit in the Fiacal Year 1973 progrsm
presents a somevhat diZferent problam, inasmuch as
oaly one ship from that program is curreantly under a
contract ~ the Flset 3allistic Missile Submsrine
Tender donversion., Unlaess allowed sowe depsrturs frow
the practice of having all funds for predicted escalation
and inflation in hand prior to contmact avard, the Navy
would be unable tc contrset for the 22 badly needed new
shipe spprowved by the Congress in Piscal Year 1975. Such
a situstion {s highly undesireble from both a national
defense and ecouowic staudpoint. 4An elternative vhich
wvould reduce ship prograns by allowing award of only so
much program as each line itsm sppropriation cen support
on a fully fuaded basis would alas impact severely the
Navy's urgently needed flaet modernixation effort. It
could also result ia ona contract dafsult (DD 963,
January 15, 1975) and would cauvee two missed contract

_ options (DLGN 41/42, Fabruary 1, 1975 and TRIDENT,
Pebruary 28, 1973). The resulting program disruption,
cancelled ship procuraments, legal tmplications on subse-
quant clains, and higher costs would not be {n the
governmsut's bast interest.

"It 4s imperative that we find a solution. I think you
will sgree that there (s no alternative but to proceed
with s plan that will wmaintain a viable shipbuilding .
program and avoid the penslties associated with loas of
options or contract default. It has bean our policy to
have all required funding iu hand, including estinmates

of inflation, prior to contract sward. However, bacsuse
of the extraordinary eircumstances snd the unforassen
inflation, we are contemplating a procadural sdjustmeant
which will permit the Dapartment to procead with coustructiom
of ships already authorizad by tha Congress. I fatand
tharefore to keep you advised and take timaly action to
authorize tha Havy to implenent the Fiscal Year 1973 ship-
building progres requiring taat sach contract and obliga-
tional documant be fully funiad except for escalation
estimates beyond Fiscal Year 1975. The sdditional fuading
rsquirensnts will be included in the Yiscal Year 1975 SCN
budget."” :
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Your letter to us presents tha following matters for consideration
in terms of the DOD proposal:

"0f {umedlate concern to the Committee is the
Secretary's proposal to swerd fiscsl year 1975 con-
tracts for certain ships, knowing full well that funde
requested and nade available by the Congress are
insufficient by 9915 million. This proposal not oaly
violates the full-funding concapt, wvhich has been in
existencs since fiscal year 1961, dbut it raises certain
questions, which may be logally germane, as to the

~ propristy of this sctfon in light of the line item
suthorization and sppropriation by Congress in the fiscal
year 1975 Shipbuilding and Coanversion, Navy, progrem.
The purpose of the line iten approuch was to dring
greater Congressional control over fumds suthorized
and eppropriated for the Navy shipbuilding program.
This is the only Defense progrsa whiek has received line
iten authorisstion and aspprepriation.

"1f wa follov ths Departmaut's proposal, our Com~
uittee would be {n effect cozmitting Congruss in advance
to suthorize and appropriaste $915 million in fiscal
yoar 1978 4n order to complate the funding of fiscal
year 1975 ships. The only other slternstive availsble
to Cougress in fiscal year 1976 would be to eancel certain
fiscal year 1975 ships already svarded om contracts and
partislly buile, increasing the funding deficit by the
additional texmination costs sttendant thersto, {n order
to fully fuad the highut priority lhips in the fiscal
year 1973 progran.”

Sinea raceipt of your letter we have ea several occasions informally
discussed the DOD proposal, and possible legal issues in connection
therewith, vith officials of that Department and the Navy Departuent.
In the brief time periocd available for our response, we have not
attempted to undertake a datailed factual reviex of the DOD proposal
or the presumsbly numerous and varisd procurement actions which {t
vould eatail. Accordingly, our response is necessarily limited to
a general eouuptul analysis of the proposal on the basis of the
Beputy Secretary's letter to you and sdditional represestations wade
to us ia the course of our 1nfomal discussions vith DOD and Hawvy
officials.

As you point out and the Deputy Secretary spacifically states,
the DOD proposal would constitute a daparture from the “full fundfng

-3
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_ policy” sppliecsble to military procurement programs such as Navy
- ohipbuilding. The preumise of tha full funding policy, as developed
DY 0D and congressionsl committees, is that funding for procursment
: Progrems should be requested and provided at the initial stage of
‘ protwement actions on the basis of the entire estimated cost of
the phicurement, irrespective of the snticipated fiscal year timing
. and rat. of obligations. Full funding fs to be distinguished from
. an "incremental funding'' approach whereby sppropriations for long-
- -tarm undertkings are requested and provided in fiscal year install-
. msuts limitel {n gmount to the_snticipated obligations necessary
during particuisr fiscal yesrs. Sae our report to your Committee
dated February 17, 1969, B-165069,Fentitled "Application of the Full
Funding Concept snd Analysis of the Uncbligated and Unexpended Ealances
~ 4n Selacted Appropsmaions,” at 5-14, The full funding policy is the
.. subject of DOD Directive No. 7200.4/(0ctobcr 30, 1969), and is
i deseribed in section III-A thereof, in part, as follows:

it SR Ak R I o e ST
-

“Gensral. Full funding {s the term used to describe
the principle vhich has been applied by the Congress ia
providing funds for the Department of Dafenss programs
vhich are covered vithin the Procurement title of the
yearly appropriation acts. * # # The objective {s to
provide funds st the outset for the total estimated
cost of & given {tem so that the Congress and the public
esn clearly see and have a complete knowledge of the full
dinensions and cost whan it is first presented for an ap-
propriation. In prasctice, it means that eaach snsual
appropriation request rmust contain the funds estimated to
be required to cover the total cost to be incurred in
completing delivery of a given quantity of usable end
items, such as aircraft, missilas, ships, vehicles, -
smaunition, and all other items of equipment. This policy
S is also a requirement of the Sursau of the Budget as
'~ . expressed in their Circular ¥o. A~11, 'Preparation and Sub-
: x uission of annual budget estimates.”
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i The Deputy Secretary's latter to you states that application of the full
i funding policy to the 1975 shipbuilding programs here fnvolved would

i precluds contracting for 22 ships in view of the current predicted costs
? for escalation and inflation. It is proposed, therefore, to procead
.~ with the 1975 programe as scheduled without requiring that contracts

‘ and obligational docunents be full funded for escalation estimates

! beyond fiscal year 1975. Additional funding would then be ragquested

for fiscal year 1376 to meat increased costs for futurs fiscal years.

Py
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As suggested in your letter, implementation of the DOD proposal
would, as a practical matter, 1imit congressional options. Naver-
theless, wva do not believe that this proposed departure from full
funding is legally ocbjectionable ss such. The determinstive factor
hare, in our view, is that the full funding policy does not con-
stitute a statutory requiremsnt. It isa, instead, a policy developed
between DOD and cougressional committees and formalized by a DOD
Directive. The full funding policy is in this regard similar to
formalised but nonstatutory policies which govern reprograrming

- setions within appropriations for the military departments. Mora-
_.over, section V of DOD Directive 7200.4\in effect provides for
' - exceptions from the full funding policy upon specific approval by
i ~‘the Sscretary of Defense. Ve do not, of course, question the validity
or sppropriateness of the full funding policy; nor doas the Deputy
Secretary's letter to you indicata any objection to or sbsndonment
~ of this policy sxcept as stated in the instant proposal. Rather,
the thrust of his letter, and of informal represantations nade to us,
s that & dilenma exists with respect to the shipbuilding prograns
-4 wvhich a departure from full funding is the least objectionadble
“alternative.

[
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As noted previoualy, we assume that wmder the DOD proposal a oumber
of progurement aations would be initisted in fiscal year 1975 pursuant
to the various line item shipbuilding programs. Procurements for cer-

" tain progranm elements might still be capable of completion within the
1linits of appropriations now available, although the total cost of the
“entire prograsm is uwot fully funded under current setinstes, %hile
initiation of such procurement sctions would depart from the full
_ funding policy, this result is not, in our viav, legally objectionable
-for the reasons stated above. Hovever, we believe that serious legal
" issuas would arise to the extent that the DOD proposal might include
iaitiation of procurensnt actions during fiscal year 1975 which of
‘themselves involve predicted funding deficits. This would be the case
vith respact te any procuremest acticn whiech, under current estimates
- for escalation and inflation, would cause the Governmant to incur obliga-
"tions exceeding the amount of sppropriations now available for such
" procurement. Of concern hara is the so-cal d “Antideficiency Act,”
"Re8. § 3679, as anmended, 31 U.S5.C. § 665(a)Y(1970), vhich provides:

e "No officer or employse of the Uaited States shall

- naks or suthorise an expenditure from or create or
authorize an obligation under any sppropriastiom or fuad
in excess of the smount availsble therein; nor shall
any such officer or employae involve the Soverament in
suy contract or other obligation, for the payment of
money for say purposa, in advance of appropriations made
for such purpose, unless such contracg or obligation is
authorised by law.” ‘
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Also of concern 1is R.S. § 3732, es amended, 41 U.S.C. § 11&%1970), wvhich
- Provides, with exceptions not here relevant:

-§-
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"(a) No coatract or purchase on behalf of the
United States shall be mude, unless the same is
suthorized by law or is under an appropriation adeguats
to its fulfillment & & &%

Our informal discussions with DOD and Ravy officlals concerning
the applicability of the cited statutory provisions to the instant
proposal have focused upon the mature and extent of cbligations under
the procuremsnt actions to be initiated in fiscal year 1975. It s
ouy understanding that soms of thess procuresent actiouns are in the
asture of fixed price incentive contracts, having negotiated “target'
and “qeiling” prices but providing for subssquent determination of

. sotus) costs end price. Bes ASPR § 3~404.4Y(1 July 1974). e have
- alse been advised that in the case of such procurement actions the

target price would be the amount ratorded against the applicable appro-
priation for purposss of section 1311 of the Supplemantal Appropriation
Act, 19535, as amended, 31 U.8.C. § 200¥(1970), vhich provides inm part:

“(a) ® & & uo gmoumt shall be recorded as an obligation
of the Governmment of the United States unless it 1is supported
by documsutary svidence of— -

*"(1) & binding agresment i writing between the
parties thareto, ingluding Government agencies, in a
manner snd form and for a purpose suthorized by lav,
exeguted dafore the sxpiration of the period of avail-
abilicty for odbligation of the appropriation or fund
coagerned for spescific goods to be delivered, real
property to be purchased or leased, or work or ssrvices
to be performed & % 2"

The position taken by DOD officlals in our informal discussious is that,

oinee the smownt of recorded obligations oo s "target price” basis

would uot exceed the smount of appropriations currently available, the

iafgiation of such proposed procurement sctions will not violate either

A v.s.c ¢ 665(a)fox 41 U.8.C. § 11(a), suprs, which statutory provi-

8ions are vieved ss sudbstantivaly the ssme. Moreover, it 1is said that

80 viclation of 31 U.5.C. § 665(a) will oceur in the future because if
sppropriates the additional fuunde to be requasted, the deficits

MW predicted fer future fiscal years will de made up. If, oun the othex

» the Cougress falls to provide additional funding, procurements would
%e terminated before predicted deficits accrue.

. 1In & 1953 decision to the Secratary of Defense, ¥ Coump. Cen. 418.1’7
Ve approved the recovrding of obligations under contracts of the type .
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descridbed above on a target price or similar basis for purposes

- of section 1311 of the Supplemental Appropriation Act, supra. We
observed vith refers to a proposed DOD Directive to this effect,
34 Comp. Gen. at A20¥21:

& & % gyhgeation (h) [of the proposad Directive]
provides that under fixed-price contracts vith escalation,
price redesterunination, or inecentive provisions, obliga-
tions shall he recorded for the amwount of the fixed
price stated in the contract, or the target or billing
price in the case of s contract with an incentive clause,
and that thas amount s0 recorded shall dbe increased or
decressed to reflect price revisions st the time that
such revisions are made or determined pursuaat te pro-
visions of the contract. It is assured that none of
: thegse contracts with inceantive clauses will have both
i ~ a target price and a billing priece. While we have no
i objection to the recording of obligations upon that

baeis, asuch practica night well result in e vieolation
of section 3679, Revised Statutes, as smended, 31 V.S.C.
€85, unless spproprdise safeguards ere provided either
in this proposed Directive or ia the adninietrutive
regulations issued under the latter act vith the con-
currence of the Director of the Bureau of the Eudget,
Such safegusrds noranally woeuld consist of administrative
B reservations of sufficient funds to cover at lsast the
L axcecs of the esstimated inercases over the decreases.’

. In view of our 1953 dacision, wa do not here yuestion the DOD practics

- of rocording odligations os a “target price” or asimilar Sasis in order
to comply with section 1311, Fewever, coneistent with the clear

- implication in the above-qguoted excerpt. from our decision, wa do not
believe that the propar recording of obligetions under section 1311 ia
sufficient of itself to foreclose possidle violation of 31 U.S.C.

i 8 665(-)}and 41 U.5.C. § 11 Accordingly, it is still -neceasary to
‘6xanine procurerant actions 'of the type described abowve in terms of
‘the latter statutes.

Ak e o
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3 We have on many occasions recited the generally accepted purport
of 31 U.5.C. § 665(a)fand 41 ¥.5.C. § 11.(For oxample, we stated in
part, at 42 Comp. Cen. 272,/275 (1962):

"“Thase statutes evidencs a plain intent on the part
of the Congress to prohibit executive officers, uvanless
otherwisae authorized by law, from making countracts
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favolving the Government fin obligations for expenditures
or lisbilities beyond those contemplated and authorized
for the perfod of availahility of and within the amount
of the appropriation under which they are made; to
keap all the departments of the Goverument in the matter
of incurring obligetions for expenditures, within the
lizits and purpeaes of appropriations amnually provided
for conducting their lawful functions, and to prohibit

} any officer or employee of the Government froe: involving
the Government in any contract or other obligation for
the payment of money for smy purpose, in advance of
appropriations made for such purpoes; & * %

“In 21 Op. Atty. Gen. 244, 248, the Attorney General
| pointed out that the objeet of these statutes was to
' prevant executive officers from involving the Governcent
in expenditures or liahilfties beyond those contempluted
and authoriead by the lav-making power. ® # #

‘ As noted previously, DOD officisls waintain (1) that the recording
"~ of section 1311 obli{gations ie the smount of a target or sinmilar price,
vhere applicaeble, would be the only traunsaction now relevant with
respect to 31 U.5.C, § 665(a)and (2) that any potential for future
defieits subjact to the statutory prohibition would ba svoided whether
or not sdditional fuude are provided. 1In 42 Comp. Gen. 272, supra,
we considered a position soswwhat similar to DOD's firet argument,
{uvolviag in that case a contract by the Air Forca Departmant to procure
services extending beyond the one-year appropriation wmder which the
contract was made but providing for the furnishing of sarvices only as
ordars were placed. +Ja stated ia that case, id. at 277:7
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. "The Vapartwent justifies the continuing lfability
\ terms of the contract on the basis that such liability
does not result io appropriation obligations within the

; neaning of section 1311 unless and uatil orders are issued
under future available appropristions. Conceding xhat

the integrity of the available appropriations would be
naintained, there is to be coneidered the fact that the
applicable restrictions of the Revigsed Statutes pronihit
contractusl agreements under fiscal year appropriations
which involva the Governnent beyond sueh period of
availability not only in sppropriatioa obligatiocns, but
any othar obligation or liability whieh ray arise there-

under and ultinately require the expenditure of Junds.
. RN
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These observations sesm applicable as wall to fixed price incentive

or sinmilar procuremant actions under the instant DOD preposal.

Howevar, even sssuning arguendo that such procurement actions nigh

‘mot invelve present transsctions prohibited by-31 1.3.C, § 665(a),

- they would sppear to be incoasistent with 41 U.S,C. § 11 which by

its terms prohibits, inter alia, the making of a contract under an
appropristion which is not adequste to its fulfillment. e parceive of
no reason vhy current agency cost estimates would not constitute an
sppropriate standard for determining the applicability of 41 U.8.C. § 11k

Por the reasons stated, we believe that the instant DOD proposal
is technically subject to legal objection 1f, and to the extent that,
procuresent actions initfiated during fiscal yesr 1975 involve, by
current estimates, costs exceeding smounts presently available therefor.
We again point out that our analysis of tha DOD proposal is largely
- conesptual. Thus we do not know whether or to what extent procuremant
.. sctions of the type described would actually take place. Also, it
‘ should be recognised that the legal problem which ve point out does not in any
. avent relste to sctual expenditures in excess of appropriations, since ve
“"uaderstand that suffieient funds are presently available to cover termi-
7~ uation ¢osts should termination of the eontracts involved becone necessary
. 8fter congressional action on the appropraition reguest. In view of
" thess considerations, and the fact that the DOD proposal has been
- presanted to cognigant congressional coumittees, our 0ffice would not
« take exeeption to implementation of the Department's proposal.

: %%"' Ws hope that the foregoing snalysis will be of assistance {n your
-consideration of the DOD proposal.

Sincerely yours,

(BIGNTT) ELMEY P. ETEATE

Comptroller Genoral
of the United Ststes






