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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE

Memorandum N G- 1977
5-/32%0-0 M, Nov. |, /?77

~ General Counsel

FROM : Director, FGMSD - D. L. Scantlebury 7r4f“’

SUBJECT: Request for legal opinion on matters related
to appropriation reimbursements in Air Force
appropriations (Code 90362)
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At the request of the Chairman of the House Appropriations Comm{i}ee, o3
we are reviewing financial management procedures in the Department of the
Air Force to determine whether they have experienced problems similar to
those recently found in the Army and, if so, whether appropriate correc-
tive action has been taken.

Based on our preliminary survey work, 'including review of recent Air
Force Audit Agency reports, we have questions about the legality of certain
procedures used by the Air Force in accounting for appropriation reimburse-
ments resulting from Foreign Military Sales (FMS). Early resolution of
these issues would help us in planning the approach to and scope of our
review., Details of our questions follow.

Recording of apprdpriation
reimbursements

FMS sales cases-are established upon the execution of a Letter of
Offer and Acceptance (DD Form 1513). The year in which the case is estab-
lished is referred to as the case year. Although the DD Form 1513 rep-~
resents authority to obligate funds on certain types of sales cases, for
most types of cases assigned to. the Air Force Logistics Command (AFLC),
there must be a firm, definitized customer order (requisition) against:
the case before obligational authority is established. These requisitions
may be, and often are, received in fiscal years subsequent to the case
year. Also, obligations and earnings associated with the customer ordex
may occur in even later years.

In 1976, the Air Force Audit Agency reported that procedures used to
account for AFLC-managed FMS cases were not in accordance with applicable
Department of Defense and Air Force directives. .Customer orders, repre-
senting obligational authority, were being established (applied) in the
case year, regardless of when they were received and accepted, or when
funds to fill the order were obligated. The related earnings and collec-
tions- for these orders were also being recorded in the case year even
though obligations were incurred to support the order in subsequent fiscal

year appropriations. _
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The Department of Defense Accounting Guidance Handbook specifies that
customer orders must be applied to the most current account available when
the orders are received, and that new orders may not be recorded in a
mnl:iple-year appropriation after its first year of availability.

The practice of incurring obligations against current year accounts
while applying related customer orders, earnings, and collections to the
case year distorts the status of the procurement appropriation accounts.
For example, the Air Force Audit Agency (AFAA) found that as of Decem-
ber 31, 1975, -$82.3 million in reimbursements recorded in the fiscal "
year (FY) 1973 Air Force Aircraft Procurement Appropriation (3010).(rep-
resenting additional obligational authority to the appropriation) were. -
derived from customer oxders received subsequent to FY1973, As of Decem-
ber 31, 1975, $53.2 million in obligations against these orders were
recorded in fiscal years 1974, 1975, and 1976, ‘.

The Air Force Audit Agency recommended that a legal determination be
made on the propriety of applying reimbursements to an appropriation year
other than the year in which customer orders are definitized, -accepted,
and recorded and whether fynd integrity includes the requirement to
establish a reimbursement in the appropriation which was obligated to sup-
port the order. The. Air Force subsequently requested a legal opinidn but
the request only addressed a new procedure which was implemented October 1,
1976. At that time AFLC changed its accounting system so that customer
orders are now recorded in the year received., The objective of this
change was to match reimbursements to the fiscal year account in which .
funds are obligated in accordance with DOD and Air Force guidelines. We
have included the Air Force request and Air Force General Counsel ruling
for your information (attachment I). o )

We would like your opinion as--to whether the practice of using appro-
priation reimbursements in a year other than the year in which obligations
are incurred to fill that oxder is legal. :

Agplication of Coqperative
Logistics advances

The Air Force participates in a Department of Defense FMS program '
known as Cooperative Logistics. The program is intended to permit foreign
countries the opportunity to buy equity in the service's inventory to sup-
port weapon systems obtained from the United States. By bringing the Air
Force inventory up to a sufficient level the customer. country can be assured
of receiving timely logistics support for its identified requirements.

Under the Cooperative Logistics program, an advance of 5/17's of the
stock level case value is collected from the foreign country. The advance
is intended to finance increased stockage levels to support future require-
ments of the foreign country. The advance is subject to upward and down-
ward adjustment based on perlodic renegotiation of Cooperative Logistics
agreements.
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The Air Force Audit Agency reported that the Air Force was crediting
100 percent of advances received to the 3010 Procurement Appropriation
‘lghough material was being supplied from 5 sources. According to the
AsenCY s report, at March 15, 1976, advances totaling $42.1 million
jntended to finance procurement of material out of the 3020 and 3080 pro-
curement appropriations, the Systems Support Stock Fund, and the Defense
Logistics Agency Stock Fund, had been 1ncorrectly recorded as reimburse-
ments to the 3010 procurement account.

In our opinion the AFLC procedure of allocating 100 percent of the
sdvances received from stock level cases to the- 3010 appropriation is
impropers It results in 2 procurement appropriations (3020 and 3080) and
2 stock funds using other funds to finance stockage levels used to support
the needs of foreign countries. ' ; .

e
_,

We 'would -like your opinion as to the legality of the procedure of
allocating 100 percent of the advances on stock level cases to the 3010
appropriation although related obligations are recorded in the other 2 Alr
Force procurement accounts and 2 stock fund. accounts.

.

Transfer of earnings and collections
between Air Force procurement
appropriations

Between May and July 1976 the Air Force made a series of accounting
adjustments which resulted in the transfer of about $7.5 million of earn-
ings and collections belonging in the Aircraft Procurement Appropriation
to the fiscal year 1973 Missile Procurement Appropriation. The transfer
was made to avoid an overobligation of the missile account. In our
opinion these adjustments were illegal and should be reversed. Details
of the adjustments are discussed below.

MS orders (representing obligational authority) received by the Air
Force are initially recorded as unfilled orders in one of their current
appropriation accounts, As deliveries of goods and services are made,
orders are filled and earnings are realized in the appropriation. At any
point in time, obligational authority related to FMS orders is equal to
unfilled orders plus earnings (filled orders).

Prior to March 31, 1975, the criteria for determining which procure-
ment appropriation would be used to initially finance obligations to fill
various FMS orders was different from the criteria for determining which
appropriation would be credited with the related earnings and collections.
As a result, obligations were sometimes recorded in appropriation accounts
other than those receiving related reimbursements.

Effective March 31, 1975, the Air Force changed its criteria for

determining which procurement appropriation would be credited with earn-
ings and collections from various FMS orders. Earnings and collections
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gealized after the effective date of the change were to be recorded in the
account specified by the new criteria. Earnings and collections already
gecorded at the time of the change, however, were not transferred. Further,
unfilled order balances (representing obligational authority) recorded

under the old criteria would not be transferred initially, but would be
reduced in the account in which it was originally recorded as earnings

were realized in the account specified by the new criteria.

Under jthe old criteria, customer orders valued at $7.5 million relat-
fng to a particular 1973 FMS case were initially recorded in the fiscal
year 1973 Missile Procurement account. However, obligations incurred to
fill these orders were to be recorded in the fiscal year.1973 Alrcraft.
Procurement account., As a result of the March 31, 1975, change in criteria
for recording earnings and collections, amounts earned and collected: . -
against these FMS orders after that daté were required to be recorded in
the Aircraft account rather than the Missile account. '

Under the provisions of the change, the $7.5 million in unfilled FMS
orders (representing obligational authority) were to remain in the Missile
account until obligations were incurred and related earnings realized in
the Aircraft account. - o ' ‘

A determination was erroneously made, however, that the $7.5 million
in the unfilled FMS orders in the Missile account represented free assets.
Accordingly, management respomnsible for administering the appropriatiom
authorized use of the funds for other purposes within the Missile account.

Subsequently, however, obligations were incurred and earnings realized
from these FMS orders in the Aircraft account. As the orders were being
filled in the Aircraft account, unfilled order balances in the Missile
account were being reduced. Since obligations for purposes other than
the FMS orders were already being incurred in the Missile account (under
the assumption the unfilled FMS orders would be filled by delivery of
free assets), the reduction in unfilled order balances (representing
obligational authority) put the account in a position where obligations
were about to exceed obligational authority, a violation of the Anti-
Deficiency Act. ' '

To avoid such a violation, the Air Force had to increase obligational
authority in the fiscal year 1973 Missile account. To do this, the Air
Force made a series of accounting entries which eliminated the remaining
unfilled order balances relating to the $7.5 million in oxders from the
fiscal year 1973 Missile account and then transferred $7.5 million in
earnings and $7.5 million collections from the fiscal year 1975 Aircraft
account to the fiscal year 1973 Missile account. All obligations relating
to these FMS orders, however, remained in the fiscal year 1973 Aircraft
Appropriation, '
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Another problem noted with the above transfers is that at the time
they were made, a significant portion of the $7.5 million had not yet
peen earned or collected. Thus, the Air Force moved some earnings and
collections from the Alrcraft Appropriation generated from sources un-
related to the $7.5 million in FMS orders. ‘ ’

We.would liice your opinion as to whether the entries recorded by
the Air Force to avoid an apparent violation of the Anti-Deficiency Act

were legal. o -

These issues have been discussed with George Kielman of your staff.
Because of the significance of the procedures being questioned in deter--
mining whether the Air Force violated the Anti-Deficlercy Act and because :
several of the accounts involved are Schedg’l,gc‘l to lapse into the M account
.on September 30, 1977, we would eppreciaté your response as soon as
possible. ' - o : - ' '
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- Returned, The requeat cuscerns tiiree sepsaty matters inwvolving
ti:a erediting of rveinhursements by tue tnited States Adr Force. ihev
are deoalt with helow o the ordar iu wileh prasented.

RICORDING OF APPROPEIATION RELMURGEENTS . wrrirf 07
~ - 29us0 RS

The provisions of the Foraign illitary Sales Actfdo vot axpressly,
address the creditlag of velvburseoeuts. nowezar, In 3-17370.080,4, }V
weeechber 11, 1975, we held, by analogy to othes statutory provisions,
tuat san option exists to credit Sales Act reisbursemeats eithar to thae
aprlicabla secount currant at the time of colleetion or teo the account
wtieh “eamned” the relchursement, {,e., finasced the sale. Gee yages
11-12 of our 1975 vevorandum, ‘o see ac basia to cupport the credieing
of rolubursetants to an acgount wisleh ceithexr sarxned the reiwbthrsewpsot
nor coustitutes the curvent vernion of tie sarning acevunt,

It fs uotable tiat tioss atatutes velied en in our 1775 memerdisun
viien specifically provide for the oztion aspproach refer tn the current, -
aceoymt oy pie earniaz account., Iee 22 U,8.0. 41 2302, 23}5(:‘),}V
{e) (d)(1970), auoted on vaces &-17 of the 1975 nevorandun, . Yven
apart from this, tie fundamental purpose of ollowdng an agency to retain
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reinbursenents is to make whole the earning sppropristion directly

by crediciag that acecunt (or indirectly by credit to tho current appro-
pristien, vhere the earuing anppropriation has expired and the crediv 1s
pot BSCRSSATY to balance that accouat). Crediting seimbursssents to an
secount which bears mo relation to the transectiom giving rise te the

£ t would constitute an unsuthorizel sugmentation of thet account
and would sleo run the tisk of ereating an overchligation im the accownt
vhich sctually earned the reizburscnent.

Accordingly, the Alr Force practice described in your first quastion
vas. 11legal to the extant that the “case ysar® spprepristions credited
with Balss Act reimburssments did oot esyn such velmbursenents.

APPLICATION . OF COOFERATIVE LOGISTICS ADVANCES

Clearly the advance paywenta hare deseribed mmat be credited om a
pro rata basis to thy- accomts used 2o fiveuce the supplies for which the
payments axe wade., ‘Thus it would be illegsl for the Alx Force to credit
o1l of the advance payments to tha 3010 Procuremsut Account and recoxd

s of the wvelated obligations to other sccounts. This practice would

augment tha 3010 Accewat aad run the risk of ovarchligating the other
sccounts in a masser similar to the former Air Torce practice deacribed
{n your first queation. : E

Bowevey, your mesorandum does uot spacifically indicate what material
vas intended to be supplind at the tims the advauees veve inticially
crsdited. It 4f wvas imtended thut all materials woald Ye derived from the
3010 Procuremsat Appropriation, the eredit of advancas to that secount
would pot heve been fmpropsr, slthough sccomting adjustments would have
to be mads to Telate the psyuents to tha sezcunts which ultinately pro-
vided the sspplies. The Alr Force's origiaal intest sud uwnderstaading
4n this regard is a factual quastion vhick, ve gssuze, cam ba detarmined
by reviev of relevant documcets.

TRANSYRR OF EAWHIRCS AND COLLECTIONS BETWEEN AIR PORCE PROCUREMENY
AFPROPRIATIONS

As wa understand the situation from your ssworandun and inforaal
conversitions this matter arises out of sceownting procedures which had
bean used for ysare, which csused one procurement appropriation to be
uged to iaftially finsnce obligaticus to fi1l various FME orders aad
avotbexr appropristien account for a different purpose to he credited with
related earnings and collsctiovs. This occurred because different
eriteria vere used for determimation of which account to credit and
which aecomat to charge, Kffective March 31, 1975, the Alr Poxce changed
its eriteria so that the sama procurement apprepriation would be chaxged
with the obligatien end credited with the subsequeat reimbursenments
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vecsived. All partiss apparently agres that the nev procedure is the
corveet ons to follow, sines undar the previews procadure, account
palsnces would be distorted by the recording of obligatiocns sad sub-
sequent reisbursements in sccounts marelated as to purpose.

In simple terzms, howewver, tha Afr Forcea made a selective decision,
after changing its old criteria, to comtimue recording obligatiocns and
reinburssmeats under ons set of orders (in this cass $7.5 wmillion im
mfilled MMS orders) under thes old method of aceomting. This vas
spparently done bacause the 1973 Missile Precuremsat accownt was in &
position where obligations vere sbout to exesed cbligaticunal amthority dus
't gn ervonseus detsrnination that the $7.5 mtllion in unfilled FMS ordars
in the Missile Procurement sccomt represcated fres assats, and those
funds wera sccordingly used fox other purposes within the Nissile
Progcurement account.,

The net effect of the Air Force adjustment in this case was to make
a selective sccounting entry to continua crediring revimbursements for
these orders in the sams manner in which raizbursemsnts would have been
eredited prior to the changs {n criteria. This permitted all obligations
ralating to these PMS orders to remain iz the fiseal year 1973 Adfcraft
Procuresent Appropriation, wheress reizbursemsnts wers credited co the
fiseal yoar 1973 Nissile Procuremsnt aceownt. This accoumting adjustment
incrsased the cash position in the Misdils sccount so that woneys therein
would be zvailable to coffer the misspent $7.3 silliom, vhile imcressing
fund reseurces in the 1973 Afreraft Procurement Appropristion om the
basis of erdsrs veceived therein. '

Thess entries were clearly not permitted by the Afir Torce's nev
griteris, and, in any event, they raise legal objections similar to
those diseussed in respomse to yeur othar questions. Therefore, we
agres that the entyies made should be revarsed.

Paul G. Dembling

Paul G. Dembling
General Counsel

i
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