COMPTROLLER GENERAL‘ OF THE UNITED STATES
’ WASHINGTON, D.C. 20848

JUL 20 1973

| paited States Gwaate

Mf sgpator Cranstont
ziquxkutm of Juue 12, 1973, vaises cortain guestions concerning
44scussed in an advance copy of our report, B-130515, entitled

' _the. California State Ecomomda Opportunity Office.” This
on June 14, 1973. - ‘

o o e
" tpa sotivitiesiof the Californis State Economie Opportunity Office

Sun' geation 231 of the Economic Opportunity et of 1964, ss euanded.
Our raport concsrus variows aspects of CSEC0's operations for its program

yesx 1972 {2iscal year 1972).

* Chapter 6 of our repori sxsmines ~¢h'arg_u-thst C3E00 failed to comply

vith pon-Federal contributionm requirenenta for program year 1971.
. Chspter 6 etazso in part, at page .33=

020 raquires Stata agémias. te prbvide aithér- cash o%
 4in-kind contributions of zt lsast 20 percast of program
[T 34 W . .

C3E00's non-Federal comtribution requirement for
prograx yesr 1972 amounted to $249,436, including $78,438
of moatly pon-Pederal contributions which had been guestiomed
by OEO eudite in previous yesrs. We found that (SEOO's
non-Federal contributfem for progran year 1371 may have
been deficient by $143,385 boeause of questionable claims,

 CIBQO recorded elsiza for new-Fedaral contributions of
§482,300 for the yeax, $2133,064 mors than aatually requirsd.
Oux exanimation of CSE00's docusessatisn, bowever, showad
that abeut $375,649 of the tetsl woa guestionabls becsusa
of Lnagproprista elaims of improper voleaglen, Tha balanse,
$m5,851,9 wos aither 20t wmenlaed By 20T questicmad, @ @ @

"»«“E PO AS26n the fellowimg estogorics and smewnts ol son=-Todoral
SElbutiens vhdeh wo questionsds : ' U
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(¢8300) u'a!unded in part by an Qffice of Xconowic Opportundty (O80) grant
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Kon-Federal gcontributions

Description Claimed Examined Questioned
— Miggant progran Yaxcess” $276,700 3$276,700 $276,700

Tha smount clained repressnts the
geate's required contributions

.. upder another OE0 grant not iuvelv-
ing CBEOC. 080 required this con-
tribution so the 8tats could quslify
for Vederal funding sader the nigrant

pto;tlﬂ.

— Volunteer services 95,200 95,200 53,449
About $38,800 of the amount questioned s '
copaists of Federal and matching non- ?1’

Yederal expsnditures by s county ynder e B

s Departsent of Housing and Urban Develop-

ment grant. The remaining 314,645 consists
of clsima for donated services sarelated to -
CSE00, unidentified, or unfairly valued. . '

— State supportive services 30,200 20,200 26,500

The smcunt claimed conaists of difference
batveen what the State charged C3E00 for
sarvices rendered and what CSEQQ estinates
_the setual cost would be outside the State
systew. ¥or exssple, (SBEOO eatimates it A
would have cost §3,600 more to rent private
space rather than use State-owned spaca. In
another instance, CSEOQ claiuaed $8,700 as the
diffarence batwsen what the Stata charged 16
__for duplicating services and what it estimated
such services actually should cout.

— State expenditures under Zmsrgency Employ- _
nant Act o 20,000 20,000 20,000

ettt

Tha cmoung glaxmd, 13 écmny tha S-t:ata"s" '
roguired in-hind centzibution snder another
Pedoral (Department of Labor) gramt.

Togol o $376,549
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on October 11, 3972, we wrote to CSE00 and the OEO regicaal director
‘B vestera Rdglon IX (Sam Froneisco) to inform them of these guestioned
0% T ead to obtain their comments. Om April 4, 1973, CSROO officials

m ug that they were awaiting & decision from Q0RO headquarters vegard-

the allowvability of the questioned migrant program excess. CSEOO

:2151&1' also stated that the sen-Federal contributicn is not a "statu-

, requiremont but vatber sm OEO "administrative” requirament sod,
W°”' that OEO could walve this requivement. 7The 0EO vegional direc-
¢or sdvised us oo April 12, 1873, that OO Offick of General Counsal had

yat determined whether the questionad costs should be aliowed. By
1sttar dated May 21, 1973, in commenting won our rveport, the Acting Direc-
“tor of 020 indicared that tils matter v o241l under review by tha Office
Your latger of June 12 vefers to the alleged non-Fedaral eontributions

for wigrant program exesases ($275,700), county ewpendituras in comnection
vith & Departmant of Housing and Urban Developuent grant ($38,800), end

You specifically request our opinion as to:

= the peraissibility under the 1sw and appiiecsbla Govarnment-
vide and OE0 regulations of cowting s State expanditure
twica for the purposes of two separate FPadersl grants, each
requiring & partisular non-Federal share; and '

= the permisaibility of ratrcactive and ad hoo walver of a
regulatory requivement with respect to nen-Fadeval coatri-
butions 4n comection with o grent wmdar section 231{a)
of the Econoumie Oppoxtunity Act. '

" Subssquent to receipt of your latfer, ve attampted without success
- t0 obtain from OEQ's Offfce of Ceversl Cowmsel some indicetion as to the
. 9tatos of thedr comsideration of these isouss, a3 well as auy tentative
‘6melusions which they might be able to offer. Wa ave not, of course,
‘yrecluded from passing upon the issues which you vafse in the sbssnce of
% opinien or submission by OO, As & geoaral practice, we prefer to
obtatn the vimws of ghe agency maviog prisary expertise azd fnitisl re-
-Sponnibiliey with respeet to such issues in order to arrive at the most
- thorough posaible and ea a matter of fairmess to parties who -
2y ba affected by our determinetions. Bowever, in ascerdance with your
2nd 1n view of our fmability to obtain & response from OEO, wa

cown Proesed to consider the issues raised on the basis of the information

. Saction 231(0) of the Eeomemic Opporreaity Act of 1364, as aswended,

oz «8.¢. 2824(a), suthorizaps granzs zo Stats ageazsies for the provisicn
s 2l posictanee, spordinagion, ond orhey advice snd csaiortanes im

¥Wnoetlon with eormmnity setica progtsms soder title II of the ace. We

- 3 -
4

feate expendituras Lo convection with s Dapartuent of Labor grant ($20,000).

B B mvaza of cay proviaics 4n the s which gpeeidfeally requizes a
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L pedsxal conrribution for State sgency grants under sactiom 211,
o8 for exmmple, section 223(c) of the act, 42 U.3.0. 2812(c), as

; zﬁd'” Public Law 92-424, 86 Stat. 692, which does impose specific

son-Tederzal sogching requivements with respect to certain other title II
caate. Sowavar, GEO Instruction 7301-1 (Role of Stats Economie Oppor-
By Offices), dated March 25, 1970, states in paragraph 9(b):

The stara’s share for funding under saacioé 231
shall be a2 mindmum of 20 percent of the total cost
of the operstion in cash agd'/o: in kind, '

mhe text of tids fnstruction, including tae non-Fedaral ceatribution
requirement, is slsc set forth st 45 CFR $§ 1075.1-1, 1975.1-11(b) (1973).
he OO imstruction does not specify any qualiffcations ox exceptions to
the 20 peresnt non-Federal contribution for sectiem 231 grantees. Oy
emtraxy, paragraph 9(1), 43 CFR § 1075.1~11(4), atates in part: “As7OED
grantess, the EE00s [State economic opportinity offices] shall comply with
all spplicable OEC Iastructions, & & #“ : : R S

-

" ha pressble to the taxt of OEO Instrsction 7501-1 in the Code of
Yedaral Bsgulatious states that it is issued uvnder the sutharity of sec-
tion 602 of the aet, a&s swanded, 42 U.Z.C. 2942,  Section 602 provides

. 4n part, quoting from the United States Code:

In addition to the authority conferred upon him by
othar ssctions of this chaptsr [ths act], the Director
[of OEO] 18 authorized, in carrying out his fiumctions
under this chapterx, to—— Co

* #* * % ®

{r) » * ® ggrablish such policias, standards, criteria,
sad procsdures, prescribe such rulas and regulations * * &
&xd generally perform such Functions aad take such steps
o8 he nzy deem nacesesry and sppropriste to carry out the
provisions of thias chaster. : : :

”-.’° relavant axe the following excerpts from OEO Instruetion §000-2

_ Upplicabilsey of Direcrives), dated May 10, 1971, pege 1:

1. POLICY

T2 gonoral esndizions of 31l 0ED adnimiatersd grants
=ds yndar ths autherizy of Tielea I-0, II ond III-B
of o Wenanende Opportealsy des, 23 orouded, provida
ER2t pronzom Gmdo cxponded vadey the syant am awbjoes
%0 G20 dimetivag. @ @@

- b
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2. BACKGROUND »

od0's present issusnce system ls made.up of the follow-

4pg types of lmsuances vhich eithar set forth policy and
oduras to be followed by a2 grantes or offer advice

a8 to how 8 grantee nay betterx accomplish ita objectives:

OE0 Instructions, OEO Notices, OEO Guidelines, and ORO

- mbcok‘.*.*

a. OFO Inmstructions; These issuances set forth
policies and procedures and are binding on
the grantees to which they arse applicable as -
shown in the Appandix to this instrustien,

It is 'el"cst‘ that OZ0 Instryction 7501-1, having been issued and
ted by the Director pursusat to axpress statutory authority,

senstitutes a "statorory” regulation in the sexse suployed in numercus

deeisions of our Office. As asuch it has the force and effect of law;

v. aad ths agency has #o suthority to vaive its requirements on 8 retro-
setive and pad hot basis. See, 8.3., B~138333, July 6, 1966; 43 Comp.
Gea. 31, 33 (1963); 37 td. 8320 (1958); 31 4d. 193 (1951); 22 1d. 895, 859~

900 (1943); 21 Comp. Dsec. 482, 484 (1915). Compare 21 Comp. Gen. 330, 555
(1941) . To hold otherwisa would undermine the uniformity which such regu-
latiens are designed to insure, and would de wanifestly unfair to other
geantess which havs complied with applicable requirsments. Marsover, once
provision of a nom-Foderal contribution has besn undextsken by acceptance
of a grant which incorporates this requirement, it begomes in effect an
obligation owing to tha United States which canoot be waived or given
way. Ses 51 Cowmp. Gen. 162, 164-183 (1971); 47 1d4. 81, 83~B4 (1967) and
wthorities cited therein, 3

It romatlne to consider whether the thyee CSEOC claims referred to in
Your lotter msy be applied to the con-Yederal contribution requirement.
42 noted previcusly, we determined that these thrse claims actually con-
8tituted required gontributfcns under grants other thas CSEOO's ssetion 231
ftank. Hone of tha three claise bears any relatiomship to CSEOO. The
$38,800 and $20,000 i{toms, relating reapectivaly to grants by the Depart--
Seat of Housing and Urban Devslopment and the Department of Labor, requirs
2 further explanstion. Tha $276,700 item yrepresants an expenditurs by the

- 8tats o Calffornia in satisfection of & special condition imposed under

8 620 migrant program grast, which raguired off-seascn maintanance of

Mgraat bovadng fagdlitien. Jssovdizgly, cvom if this expenditure could

"»-*"‘* be raloged to the CSEGO grane, it dves not oppaar to be “ozeesa”
Teopest 25 thae migreat pEezrom. ‘ '

[EEep.
>

”‘NU@QW Izaeemation 7EOL-1 saraly iapenss a 23 joreeat zash andfox in kind
inaaSa g SR\l T ~ . ~
CLoral eomezidutden soguldcnont der ooetian 231 grmata, vithewmi fuzlhor
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ion in ternes of the acceptability of particular claims. We
", it is obvieus, hovever, that & grantes cannot apply a single

48 gatisfaction of more then one non-Federal contribution require-
sl 1277747 Comp. Gen. 81 (1967); 32 4d. 561 (1953); Ad. 141 (1952).
W ouble eredit would, of course, «ffectively pullify one of these
pusd Jremsuts. In any avent, it appesrs that OEO Instruation 6802-08
: Toderal shars), dated May 10, 1971, expreasly prohibits euch doubls
Qo . This iagggmign states in part: ’ -

the non-Pederal share may be prwi.qla _
_or private sgemcy, but may not: fnclude assistance

od through otber Pederal programs, nor may €uy

otion 231 gramts are part of cosmumity action programs under title II-
The prefece to 00 Yustruation $802-08 states that Lt spplies
‘a1l grants under title II; asd OEO Instruction 6000-2, supxa, Appendix A,
szs 8, specifieally indfcates that Instruction 6802-08 applies to

sstion 231 grantees.

" Yor.the ressons stated sbova, ve concluda (1) that the 20 percent non~
odoral tontribution requirement set forth in OO Imstruction 7301-1
asnstitutes s statutory regulation which is binding upen CSEQO and cannot
waived; and (2) that ths purported nom-Federal econtributions discussed
hersin do not comstitute valid claims against this rsquirement. We bave
today transmitted a lerter to the Acting Director of ORO advising bim of
ths foragoing conelusions, snd requesting that OEO take appropriste actiom
in accordange therewith. '

¥e are forwarding a copy of ‘this responsa to your June 12 letter to
_ﬂh Bonorabie Chet Holifiald,

Sincerely yours,

(SIGNED) ELMER B. STAATS

Comptroliler Semeral
of the United States






