COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 25

January 22, 1957

Honorable M?f?&ﬂ G, mpnuson
United States Senate

Dear Senator Magnusoni

Further referspece is made to your lebtler of September 28, 1956,
and enclosure, requesiing a report in connection with a elalm by

; , for damages
to his sragerty incident to the construction of ﬁeaer traﬁsmlsslsa
lineg thereon by 3 ﬁﬁﬁevz:eut contractor. You *ugzest, in youwr letier,
that.1t would seem that the , , Insurance g@ﬂ?&ﬁjhnuh%
emsﬁraetzon contraoctor's surety--%hs&ld not be permitied to do frw
ther business with the Covernment until "after this situation has
veen cleared up.™

is indicated in ouwr letiter of Cctober 16, 19356, to yru, it was
found necessary ito reguest a report in the mattvr from the Department
of the Interior. Enecloged for your information is a copy of the
report together with 2 copy of letter of December 26, 1956, from the
Sceretary of the Interier transmittdng the report here.

The report discloseg that the Administrator of the EG&B@V&ll@
Pover Administration takes the position that since the
Insurance Company (the surety) undertock to complete the contract
vpon the default of the contractor, it should settle and adjust the
claim in aceordance with a p“cv1sisr in the corntract reguiring such
azebion by the contractor amd so advised the surety.
agreed to put an adjuster in the fleld to take care of this and
similar claime, bub it appears that as of the date of the report
such action had not been taken. The report also discloses that the
Administrator of the Boaneville Power Administration was zdvised by
the Ofiliee of the Regionsl Solicitor of the Deperitment of the Interior
that the Government would not be lisble under the Federal Tort (laims
Acty 28 U,5.8. 13L6(b)y 150k, 2110, 2h01, and 2671-2680, or under its
right=of=way zzreement with . 3 for the damage eaused by the
contractor,

- Apparently, the Reglonsl Solicitor views the Govermment as not
lisble under the Federal Tort Claims kot because he considers the
contracter involved an independent conirasctor and hence not an em=
ployee of the Government. The Federal Tort Claims Aet eovers claims




for dsmages only when “caused zg; -the neglest or wrongful acte of BNy
employes of the Governmeni.” OSee Slrangl v. United States, 211 F, 28

305.

48 to ths rlﬁh‘émaz—%? sgreement invelved here, whille the Depart-
ment did not furnish us = copy of the specifie agreement; it gid
furpish us informally 2 vopy of 2 standard or iypical {25 we understand
i) rimt-m.-xsay asreement form {(eony enclosed) used by the benneville
Power Administration. It iz umierstosd “1” the agreensnt br»jtasm the
Administration znd Hr. wss on such o form. This zgreement does
not pmvid@ that the Government will pay for damages oeccasioned by the
negligence of an independent contracior hived by the Govermsent o
construct transmission 1:123@5.

Presumsbly, after receiving the vieus of the Uffice of the Regiomal
Solicitor, the Adminisiraier; pursuant tw the aauﬂor:;‘;y vested in him
by 16 U.5.0. 832a(f) and 832k, determined that i, had no valid
claim against the Adminisiration. OSuvch deternization sppears to have
been aamwreﬁ 4in by the Seerstary of the. Interior.

Under the first cited mda secmoa; the Aﬁzﬁx&sﬁramr has authority
to settle clalms arising under comtracts “upon such terms and condi-
bions ard in sueh manner ss he msy deem necessary,’ Under the second
cited code secticon the Administrator 1s authorized o settle claims
(not in excess of $1,000) arising cub of torts resulting from aete or
omissions of Yemployees acting within the scope of thelr employment!
end the szld ssction makes *the Administratorts determination im such
claims Iinsl and conclusive, We would like to point out here that the
last paragraph of 16 t,?.S.*’ I 8322 provides that 211 functions vested
in the Administrator may be exereised by the Seevetary of the Interior.
iy view of the foregéding we would heve no jurisdictlion in the elaim
inyolved here, whether it be 2 clsim under the contract of easement

r & clalm sounding in Yorb. ' '

Gomicerning the eontractor's sursty (. . . Insurance
uazrpazv) ciom@ any further business with the Government pending setile-
ment of the linstant ela:un, you are advised that this is 2 matier within
the Jurisdiction of the fecretary of the Ireaswrye See 6 TuS40s 6~13,
particularly sections 6 and 9. apeem;r.eallg,g in connestion with the
forfeiture of the surety's ripht to do business with the Government,

your attention is invited to & U.8.8,:11; wnieh providest .

"I{ any such company shzll neglect or refuse to pay
any final judgment or decree rendered sgainst it upon any
such recognizance, stipulation, bond, or deertakiﬁg made

- or gusranteed by it under the provisions of sections & to
13 of this title, from which no sppeal or supersedess has
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m

been taken,; for thirty deys after the rendition of suech
Judgment or desreey it &nall Torfeit &1l ri;r: 5
busméss ander sections £ to 13 of this tit

We have besn zmsmly advised by & representaiive of the Departe
ment of the Tressury that in view of the last quoted code provisien
2 surety is not removed from the list of appr’evaa gureties by the De-
periment unless he neglects or refuses to pey = finsl judgment. Ia
any event, 1t appears from the enclosed report tha’f; the Bonnevills
Power Administration intends to submit the facts of ths case to the
Secretary of ths Treasm‘y for whatever sc uwn the Becretesry determinss
ﬁﬁ?f@ﬂ“l&%€. .

The enclosure accompanying your letter is returned, 28 requested.

Bincerely yours,

]ODEPH CAZL\/_PDELL

Gomptreller uemml
&f the United States

i¥nclosures




