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The lionorsble B. F. Sisk
tiouse of Represeantstives

Dear dr. Sisk:

This 18 in reply to your reguest that we veview certain elements of
the Water Quality Information Exchange Program conducted by the Environ-
mental Protection Ageucy (EPA). Of special eoncern is a geries of news-
letters entitled “'Water Quality Awareness,” published by the Planning and
Conservation Foundation, a California nonprofit organization, under EPA
Purchage Order P5-01-2456~A. As part of the “Procurement Plan” iacorporated
in the Purclisse Order, EPA agreed fo furnish the Foundation with letter-size
“penalty uailing” envelopes endorsed at the third-class bulk rate, in which
to mail the newslettersm.

Pertineut areas of inguilry, as established in your letter and in sub-
sequent contacts with mewbers of your staif, arer i#@PA's justification for
eotering into the contract wich the Fouadation; EHPA's acthority to provide
the penalty mailing envelopes: coat comparison of penalty maillng envelopes
vitn avallable alternatives; use of language in the usewslatters indicating
approval by LPA of their preparation; and possible violatlous of Federal
anti-lobbying statutes in certain articles of an "advecacy” nature.

EPA documents indicate that the Water Quallt y Infurﬁazion Exchangea
Program was conducted pursusnt to sectiom 101(e) of the Fedsral Water Polliu~
tion Countrol Act, as azmended, 33 U.8.C. § 1251 (el Supp. IV, 1574), which
establishes as one of the guals of the Act, that~-

“Public participation in the develeopment, vevision,
and enforcement of aay reguletion, standard, effluent
limitation, plan, or prograx established by tha Aduinds-
trator oOr any State under this chapter sball be provided

for, encouraged, and assisted by the Administrator and
the Statea. * & &

The source of this yprovision is the Federal Fater Pollution Contrel Act
Anendmants of 1972, Pub. L. Ro. 92-500 (Jetobaer 18, 1272), %6 Stat. 816,
In reporting on mection 101(e)} [saction L0L(d) of 5. 277G, 2id Congreas),
the Senate Cowmittee on Public Yorks stated:

“A high degree of inforwed public participation in the
control process is essential to the accomplishment of the
objectives we ssek——a restored and protected natural
environzent.
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“Saction 101{(d) 18 includad because the (ommittes
recognizes that the manner in whieh these measures are
implamented will depend, to a great extent, upon the
pressures and persistence which an interested publdce
can exert wpon the govermmental precess.

"The Baviromsental Protection Agency and the State
should actively seek, encourapge and assist the involve~
ment and participation of the public irn the process of
getting wvater quality requirements and in thelr subse~
quent implementation and enforcement.

“Informaticn and education programs ahould be dsvised
which will aequaint the public with the complexity of the
water quality contrel process and provide them with the
technical inforwation. To sccomplish this, the Enviromuental
Protection Agency should look to the utilization and support
of such devices as community worksheps and other asaiatance
activities which were developed and utilized so effectively
in the implementation of the Clean Afir Act.” §. Rep. Ho. 92-414,
92d Cong., lst Sess. 12 (i9%71).

To implement this congressional geoal, EPA provided a traininyg grant
whereby a number of private individuals aad groups, inciuding the Planaing
and Congervation Foundation, were trained in methods for coeducting com
nunity woxkshops on water pollution contrel. The trainees subsequently
conducted these workshops, wiich have been attended by over 3,000 people.
According to tha BFA Procurement Plan, the publiecation of newalatters was
designed ta "* * * pest tine continuiug requirements of Seection 101(2)Xanﬁ
utilize this large cadre of trained and motivated eitizans % * * by pro-
vidiog thie citizen group "# * # withk curreat information necessary to
assure the affectivencss of thelr continued Involvement in water pollution
ghatement activitiaes.”

Agafnst this background, and pursuant to 4l U.5.C. § 252(c)(3ﬁ(&§7w),
Purchase Order P3-01-2358-A was issued on February 10, 1973, Under the terms
of the contract, the Foundation was to davelop information in pertiment areas
through designated reporters and coordination with other sisilar contractors,
and to publish a serles of newsletters at least monthly through the remaiunder
of calendar year 1975. The newsletters were to be distributed to the work-
shop cadre, other similar contractors, and various envirommantal officlals,
including the Project Offiecer and all EPA Regilonal Public Affairs Directars,
The contract price wss $300. As noted above, EPA agreed to furnish the
Poundation with third-class bulk rate “'penalty mailing” envelopes. Four
iagues of Water Quality Awareness have thua far been published-~August,
September, and QOctober 1373, and January 1976, Ve understand that a fifthu
iz3uye was printed but not diatridbuted.

MZL’O




3-128935 393

Regarding EPA's aucnhority for undertaking the Imformation Exchange
Program, an agency normally has conaiderable dimcretion ia selecting the
neand from amoung peruisaible rostives to implement a statute charged
to its administration. Piliaf\/v. Civil Aeronsutiecs Boerd, 485 F.2d 1012
(D.C. Cix. 1973). 1In light of the cited legislutive language and history,
EPA's progran of workshops and newslatters appears ressonably geaxed to
carry out the congreasional objective of public awareness and participation,
and thus sppears to be well within the range of EPA's aduinistrative
discratiocn.

EPA has justified its use of the penalty mailing envelopes on the
grounds that the wmailing of the nawsletters waa an “suthorized official
Agency activity,” i.,¢., an activity that EPA “may properly aad legally
undertake.” Use of penalty mail i3 authorixed by 39 U.5.C, § 3202V (1970).
Restrictions on its use are ser forth in 39 U.5.C. § 3204V{1970) Sea alse
Postal Sexvice Mamual saction 137.2.

Third class mall 1s defined in Poatal Service Manual secticon 134.2.
The nindmun bulk rate for cemmwercial usgers is 7.7. cents per irtem. Postsal
Service Manual section 134.12. We are advised by Postal Service officials
that the rate for Covermnment upers is the same as that for commercial users.
The length of each newsletter was 4 pages. Assuming, as le moat likely,
that the newsletter gualified for the miolsua rate (see Postal Yervice MNanual
section 134.3 for livitatfons), then the cost of postage for the peualty
mall eavelopes provided by EPA was 7.7 cents each. ‘

Thera 18 in addition a special third elasa bulk rate of 1.6 cents per
ptace for qualified users. Postal Service Manuval section 134,12, This
apecial rate is available to certain types of nonprofit organization,
Poatal Service Manusl section 134.5. To take advantage of this preferred
rate, an organization must file an application, whicl wust be approved Ly
the Postal Service. Postal Serviece Manual section 134.34.

The determination of what may be transsmitted through the mails under
the laws relating to penalty mail is not within the jurisdiction of the
General Accounting Office, but rather is a function of the Postwmaster Ceneral.
24 Comp. Dac. 111\/(1917). Questions of mail classification sre sinilarly
for dotsrmination by the Postal Service. Sse, e.z., 39 U.5.C. §§ 404(2),.
410(a) 3621 41970). Ve are advised by Postal officinls that the
preferred third class bulk rate (1.8 cents) may not be usad by Covermment
agencies or generally by Govermment contractors,in watters relating to the
performance of their contracts. Cf. B~114874,YSeptember 16, 1975, Assuming
that the Postal Service would apply this vule ip the present situation, it
would appear that the 1.8 cent: rate was not availzble because the Foundation
wag under contract to the Government to produce and diskribute the news-
lettars., Consequently, the only apparant alternative to furnishing the

- -



394

B-1289138

panalty envelopes would have been for the Foundation to transwit the news-
letters to EPA, which would in turn mail thes to the recipients. Since
each ponalty envelope would cost 7.7 cents in peostage whether mailed by
EPA or the Youndation, it appears that EPA selacted the less expensive
alternative.

Another arez of concern is the ugse of language in the newsletters
i{ndicating approval by EPA of the positions taken by the Poundation., Un
January 7, 1975, the Project Officer sent a letter to all Regional Public
Affairs Directors contalniog inatructions for the Water Quality Awareness
program. It stated on page 53

"# & & Each newvsletter should contain an acknowledgement
that it is published under a purchase order from EFA iIn
support of public participation under the lav.”

Issues 1 and 2 of the newsletter comtained the srtatemant that it was

g & & funded by the U.5. Enviroumental Frotection Agency ag part of its
Water Quality Awareness Program.” Issves 3 and & replaced this with the
gtatement that the newsletter was "% * ¥ prepared with the approval of

the U.5. Eovironmental Protection Agency under Purchase Order P5--01-I955-4."
We do not know the reason for this change.

The Purchase Order statas that the Project Officer "# % % 3hall be
responsible for requasting and approving the services specified.” The
Procurement Plan {ncorporated in the Order sets cut the approval procass
in more detail. The contractor was to submit, for approval by the Regioual
Public Affairs Director, a format for the newsletter, a “dummy” of the news-
letter, and “all items to be included" in the initial issue. There is no
requiremant in the Procureument Plan or in the January 7 instructions for
prior approval of each 1issue of the newsletter by ©PA.

It can be argued that the approval statement In 1sgues 3 and 4 refers
merely to the fact of preparatiom rather than the contents. Nevertheless,
although the use of the approval statement appears teo vielate no law, we
believe it waa ill~advised since it does, in our opinion, c¢reaste the impres-—
aion that EPA has endorsed the contents. We understand that there was some
indication from EPA offlcials that appropriate disclaimer language would
be used in aubsequent issuas. The Project Officer has informed us that the
final issue of the newsletter waz printed with the same approval statement
28 in iesues 3 and &, and that IPA has instructed the Fouadation not to
distribute it.

A final area of councern is the pogsible violation of Federal anti-
lobbying statutes. e primary statutes dealing with lobbying activicies
are 18 U.5.C. § 13131/(1970) and the Federal Regulation of Lobbying Act,

2 U,8.C. §§ 261-270V/(1970) beth of which are penal statutes. Since the
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snforcement of penal statutes is a matter for the Department of Justice
and the courts, and we have no authority in tafs area, comment by this
Office would ba imappropriate.

There is also for comaideration, however, section 507(3}V6f the
Treasury, Postal Service, and Genaral Government Appropriation Act, 1975,
Pub. L. Ho. 93-381 (August 21, 1$74), 86 Stat, 613, 632, which provides:

"No parr of any appropriation contaiped in this or any
other Act, or of the funds availlahle for expenditure by
any corporation or agenecy, saall be used for publicity or
propaganda purposes designed to support ar defeat laegisiation
pending before Conzress.”

Although EPA does not receive itz appropriations under tals Act, see~
tion 607(a) i8 applicable to EPA since its scope extends to “this or aay
other Act.” The identical provision ia found in section 60?(&}X0£ Llie
Treasury, Postal Service, and General Coversment Avpropristion Ack, 1270,
Pub. L. No. 94~91 (Augnuat 9, 1975), 39 Stat. A43, 459,

In interpreting “publicity and propaganda’ urovizmicns such as see-
tion 697(a),\ve have consistently racogniced that any ageney has a legici~
mate interest in communicating with the public and with leglslators regarding
ite policties. If the policy of an agzeney iz affected by pending legislation,
discusaion by officisls of that policy will aecessarily, edther explicitly
or by implication, refer to such leglslation, and will presunsbly he elther
in support of or ia oppoaition to it. An interpretation of section £07(a)¥Y
which atrictly proaibiced expendltures of publiec fundas fer dissenination
of views on pending legislation would consequantly preclude virtuallv any
conzent by officials on administration er agency policy, a result we o
not belleve was iIntended.

We balieve, therafore, that Congress did oot iIntend, by the enactment
of section 607(a){and like measures, to preclude all expression by agency
officials of views on pending leglslation. Rather, the prohibkition of sec-
tion 607(n)j in our view, appliies prdmarily to expenditures involvirng direct
appeals addrassed to the public auggesting tihat they contact their elected
reprasentatives and ivdicate tiair support of or cpposition to pending
legialation, 1i.e., appeals to meubers of the publiec for them in tura to urge
their representatives to vote in a partleular racner. The foregoing general
considerations form the basis for our detergisation ir any given iastance
of whether there has bean a violation of section 607(a).}

In this context, we have reviewed the four lssues of Yater Quality
Avarensss, with partlicular attention to the two articles called to oux
attention by your ataff. The October 1%75 lssve contains an article entitled
"Advarae Court Decision on New Melones.” Although sot withia the purview of
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gaction 607{a) M because 1t does not invelve pending legislatiom, this
article has apparently atirred considarahble controvarsy. The article
4rself is a summary of a recent Federal District Court declsion and 1s
essentinlly factual snd informative. The countroversy seems to be over

the use of the word “adverse"” in the titlae. Te be sure, the werd "adverse”
may comnota “harmful.” In legal usaga, nowever, it ia comwenly used siuply
to deseribe a result oppogite 1n position to sowe referenced viewpointg, and
may oY way not imply opposition to that result on the part of the user.
VWhether a "better’ woerd could hsve been used is an open guestion. We see
no basis to criticize tha article or the title as legally objectiocnable.

Of greater concern is an article appearing on pages 3 and 4 of the
Jaauary 1976 issue, entitled "R,R. 9560: A Threat To Clean iater.” The
article beging as follows:

"The House Publiec Works apnd Transportation Committee is
expected to tske action on E.R. 9560 this month. 7The Resdolution
has come under attack by environmentalists due to several weak
gections proposed in the bill. The Clean Water Action Project

has recommended opposition to the bill unless daseging provisions
are taken out.”

It then summarizes provisions of the L1ll which are characterized as Y pood"
or “bad.” It proceeds to describe “vast veaknesses’ of sectiou 3 of the
bill, snd concludes as follows:

"There are five represeatatives from California cau the
louse Comuittee on Public Works and Tramaportation: Haveld T.
Johnson (D), Glenn ¥#. Anderson (D), Jorman Y. Mineta (D). Don ¥,
Clawsen (R) and Barry . Goldwater, Jr. (R). In a subcommittee
meeting on amendments to the bill, Representatives Andaerson and
Clausen voted in opposition to the environmental vote (i.e.,
Anderson and Clausen favored the ratention of Sectiom 8).

"Contact your representatives and make sure Caey are
awvare of your feelinge concerning this {mportant legislation.
For morve informuation, write to Clean Watex Action Project,

P. O. Box 1¥13Z, Washington, D.C. 20636."

While the final paragraph exhorts the reader o coemmunicate werely nis or
her "feelings,” the article in its entirety leaves iittle doubt as to what
those 'feelings'' are supposed to be.

It {a likely that this avticle, if published directly by EPA, would

conseleute a3 violation of section,é&?(a):{ 5173645, September 21, 1373,
The question here, however, is wiether the vielation may be imputad to BF’
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where the article was published and distributed, not by EPA, buz by the
Foundaticn under an otherwise proper contract.

The January 7 instructions from the EPA Project Officer te the Regional
Publie Affairs Directors, referred to sbove, contain the following provistion:

“These franked, third-class, bulk-rate envelopes are
to be used only for mailiog water newsletters. It would be
inappropriate, for instanca, for & contractor to uae these
envelopes to wail information on air quality or solid waste
or editorial matter or materisl of sn advocacy nature. The

anvelopes are strictly for disseminating facts about water
quality.” (Zmphasis supplied.)

As noted above, thare was no requiremsat for prior approval by EPA of each
newsletter. Howaver, each newsletter was required to be distributed to all
Reglonal Public Affairs Directors and to the Project Officer. Thus, EPA
knew, from its receipt of the October 1975 issue, that the Foundation was
using an spproval statement implying offilcial Govermment sanction of che
contents of the newsletter. In the circumstances pregented, we balieve
that EPA had a duty to insure that its appropriation was not used in a
manney that would violate section 607(a)a supra, thes prohibition against
its use for publicity or propaganda purposes intended to support or defear
pending legislation.

Since sinilar newsletters have been or are being preparad by other con~
tractors under the Water (uality Informationm Exchange Programy and since
similar programs might be undertaken in the future, EPA should establish
adequate procedural safeguards to assure that appropriated funds are not
wsed in connection with activities which contravene statutory prohibitions
against “publicity or propaganda.” These procedures should fnclude, but
are not necessarily limited to, prepublicatien review by EPA of newsletters
and the use of appropriate disclaimer language.

As indicated above, we belisve that the use of appropriated funds to
publish and/or distribute the article eantitlad "H.E. 9560: A Threat To Clean
Water” would constivute s violation of section 607{g).Y The Procurement Plan
provided for payment of the comtract price to the Foundstfon in three instail-
ments., The final installment, $200, was pavable only after receipt and
approval by EPA of a final report from tha Foundation, to inelude coples of
sach newsletter produced. We do not koow 1f the final report has yet dean
submitted or the final installment paid. Since four newslatters of equal
length were produced and distribduted undar the contract, we may assumse that
§125 of che total contract price of $500 was attributable to the January 1976
fogue. If finsl payment has not yet been wade, we belleve EPA should reduce
the final f{natallwent by 5125, the amount representing the cost attriburable
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o the objectionable newsletter. However, in view of the small amount
{iavolved as compared to the coets of affecting recovery, it would serve

no ugeful purpose to require EFA to geek reimbursement of the $125 payment,
- 4f it has alraady been made.

In view of the azbove concilusions and recommendations, we are sending

a copy of this letter to the Administrator of EPA for compliance with the

reporting requirements of gectiga 236 of the Legislative Eeorgaeization
act of 1970, 31 U.5.C. § 11764

Sincerely yours,

SIGNED ELMER B. STAATS

Comptrollier General
of the United Statos
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