
COMPTROLLER GENERAL. OF THE UNITED STATES 

The Honorable B. i. Sisk 
house of Representa:tives 

Dear ar. Sisk: 

WASHINGTON, D.C. 20548 

Thia is in reply to your request that v~ r~~iev eertaiu alem.ents of 
the Water Quality Information Exc:luange Progr• conducted. by the Environ­
ment.al Protection Agency {EPA). Of special ~one.em is a aeries of ne·ws­
lettara entitled ;•water Quality Awareness, H pub-lubed by the Plannil?.i and 
Cot19ervation Fc>un.dac1on., a California nonv~ofit organization, under EPA 
Purchaae Order PS-Ql-295S-A. As part of. the '*Proeurcent Plan•r incorporated 
in the Purcl..aae Order, EPA ag~aed to furnish the Foundation with letter-si~e 
"penalty llBilina;" envelopes endon•d at the thJ.rd-cbss hulk Tate, in which 
to mail the newsletters. 

Pertinent are.as of inquiry t au ru!Jtahli.$11.ed in your letter and in sub­
sequent contacts with ~eta oi y(J'~r staff, are: lll>A's j~tification for 
entering into the con.t-cact with the Foundation;: EPA 'a authority to provide 
tne peualey mailing envelopes; coQt cOJliparison of penalty mailing anvelopes 
witn ~vailable altet:nilltivea; use of lanau.age in tile MeV•letters indicat1ng 
approval 'oy liPA Qf theil' preparation; anti poadble viola.tion4 of Federal 
•inti-lobbying statutea in cer:tU\,'l article• of an "a.dVO<:acy"' nature. 

EPA docume11ts indicate that the watar Quality Information :&xcha<1ga 
ProgT.am was conduet4'd pursu.ant to section lOl(e) __ 'ft. tha Fed.e:ral {later Pollu­
tion Control Act, ae runeuded. Jl U.S. c. i 12.5l(e~Supp. IV', 1974L which 
establishes aa one of the. goals of the Act. that.--

f'Public participation i11 tbe '.i«ve.lopl'ilent., revi•ion., 
and enf orceaeut oi any r~gulatiou 1 JJtudardl' efflu.i)nt 
limitation. -plar; 11 or program establi&b.ea by the. Adminis­
trator or any State under thia eh&pter &hall be provided 
for. encouragedJ and assisted by the Administrator and 
the. States. * * *H 

?he tt-ou.rce of this proviaion iea the ll'&dernl i7a.ter Pollution Control A.ct 
Amendtnaata of 1972, Pub. L. No. 92-SOO (October 18, 1972) ~ S6 Stat. fil6. 
In reporting on aection 101{•)1 [section lOl(d) of s. 2770 1 92d Congress l ~ 
the Senate Coaaittee on. Pub11cWorka ataud: 

"A. high degree of infonied public parti~ipa.tion in th~ 
control process u es.sent:i..al to 'tl::le acco;i:p.lishment of the 
objectives we S•U!k-s. reatored and protected naturiiil 
environment. 
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"Section lOl(d) 1.s intluded becauae th4 Coimrdttee 
r~co&ni-%•• that the ~er iu whieh these t1f!!a•urtUt are 
implmAentad will dependt to ~ great extent, upon the 
preaaures and peraist~nca which an ~teriasted ~ubli~ 
ea11 exert upon th.a. governmental process.. 

"The Ro.viromental Pt:otection Agency and the State 
should actively seek. ancourae;e and us:i.1.u; tb.e 1nvolve­
ment and participation of the public in till;) process of 
setting water quality re:quireillellts a.nd in their 6uhse.­
quent i.lllplementation and enforce~eat. 

"Infom.:ition and e•:lucatioo ~rerp:.ams should be uavised 
which will .acquaint the public uith the complexity of th.e 
water quality contl:"Ql process and provide them witn the 
technical information. To accomplish: this,, tbe liuviromrtental 
Protectiou Agency should look. to tha utilization and aupport 
of •uch de.vices aa coaunit:y workshops and other sasiatanc~ 
activitiff wic.h were. develoP'ld and. u.tUuw so efie.e.tively 
in the implementatioo of the Cle&n Air Act." s. lap. liio. 92.-414,. 
92d Cong., 1st Sess. 12 (l.971). · 

'to implement this congressional goal. EPA provided a trai1U»& grant 
vbereby a nQl!tber of pd.vat~ 1.udivicluals and groupri. including th~ Planninr, 
and Conaetvaticn Pou~dation, wete trained in ~et.hods for conducting com­
munity workshops on water pollution control. ?he trainees subsequently 
conducted these workaho~s, which have been attended by over 9.00u pQople. 
According to t:he lll'A Procurement Jllan, the publication of ne'V$letters was 
designed to ",. * * ~•t foe. c.ontin>.Uug re~uir~ments of Section lOl(e)Xan.:. 
utilize this large cadre of trained and motivatad citize:ns "' * *" by pro­
viding thia eiti2en group ~. * * ~ith current infGrmation necessary to 
ueure the effec.tiven.eais of their continued involvement in water polluti011 
abatement activitiea. 11 

Agdust this backiroun<\, and pursuant to 41 U.S.C. § 251{c) (3,,/197C1} ,, 

Purcb.aae Order PS-01-29.SS-A was issuad on February 10, 1975. Unt.ier the terms 
of tba contract, the foun.dati.onwas to davelop informati~n in pertinent areas 
through dQSi~ted reporters and coordination with other S1$ila~ contractors. 
and to publish a aerit3S of uewatletter• .at least monthly tht'o\t&ih the remainder 
of MlQl\d.a.r ye.at: 197!>. The newl&ttera were to be t!iBtribuud to the >trork­
abop cadre,. other similar contractors, and \l'<Uious enviromne:ntal cffici:;l.s, 
ineluding tne Project Officer and all EPA l.tegional Public Affairs Directors. 
The contract price w.11s $300. As notetl abcve, EPA agt:e:ed to fumish the 
Foundation vitb third-¢,la&s bulk t'ate "penalty mailin~( envelopes. Four 
illaues of Water Quality tuirarQQe:SGl have. tll1J.s fa.x: been p»bli•b~d--h.lgust, 
September. and Oetober 1975> and Ja:mlarJ 1976. We un<.larst•tu.t that a fifth 
issue vaa printed but not distributed. 
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Regarding EPA's au~hority for undertaking the Information Exchange 
?rogrmn. au agency nom.ally h.3e conaide:rable discretion in selecting tile 
?ll8all8 f rOl:ll atlOO.S perm:!saible ~ruatives to ir,;iplomeut a statute charged 
to ita ndminiatrat.ion. Pilla!Vv· ,9ivil, Mronautics ~.?ard,. 485 F • .2d lOld 
(D.C. Cir. 1973). In light of tha cited legislative language and history, 
EPAfa program of vorksnopa and newalattera appears reasonably geared to 
ciJrry out th• congresaion.al objective of public awarene•s and par~icipation, 
and thus appear• to be wall within the range of .&PA•a adnd.:nistra.ti.~e 
diaeretion. 

EPA hu justified ita use of th~ penalty mailing envelopes on the 
ground.a that t.he m.tiling of the naw•let:ters was an ''authorized official 
Ageru::y activit:y, 1

' iJ,. • an activity that EPA 'tma:y p?"operly and le:ga,Uy 
undertake." Use of peaalty mail is autlwri:Hd by 39 u .. s.c,r i 3.202V(l970). 
Restr:ictione on it• use are set fox-tb in 39 u.s.c. f 3204¥(1970). See also 
Postal Service Manual section 137.2. 

Third clua m.ail b dafined in Poat.al Serrice. Manual ecctiQn 134.2 .. 
The minimwa bulk rate for cc.'r.l:lftlercial usera is 1.7"cents per item. Posts.l 
Service Manual section 134.12. We are advised by Postal Service officials 
that the rate for Co1tel'Dltlent uaers !a the &am.e as that for CQmmercial users. 
The length of each ne.w1tlet.ter was 4 page$. Aa.surning,, aa ia MSt likely, 
tha.t the newrilettat' qualified for- the mininn:w rate (see Postal Service Naou.al 
section 134.3 for li11!1tations), then the cost of post.age for the pan.alty 
mail e1.welopea provid•d by EPA wu 7. 7 centa each. 

There is in addition a special third clda bulk rate of l. 6 cents per 
piece for qualified wH::n.. Postal Service lfanual section 134.12. This 
apecial rate is :avail.able to certain types of nonprofit organisation. 
Postal Service Manual section 134.5. To take. advantage of thi.8 preferred 
rate, an organization mUBt file an application, which must b~ approved hy 
the Postal Service. Postal Service Manu.al se-ction 134.54. 

Tho determination of what may be transmitted througb the mails under 
the la'Wll rel.oting to penalty 11ail is not within the jurisdiction of the 
General Aeoountin~/,Office, but rather is a fun.ction of t:he :Postmaster General. 
24 Comp. Dae. llly(l917). Questlonu of mail clasaific.atiou are similarly 
for det,rmin.ati01f by tho. Poat.al Service. S~ 1 ~-"JS.•, 39 C .. S.C. U 404(2) ,~/ 
410(.t)'/and 3621V{l970). \le are •dvbed 'by l/'o-stal official.a that the 
preferred third cl.us bulk. rate (1 .. 8 cents) iuy not b~ used by Government 
agencies or generally by Government contractor~1 in matters relat.ing to t!le 
performance of their contracts. .Qt. B-114674rVSQptember 16, 1975. Aesuming 
that the Postal Service vould apply this 'tUle in the pl'88ent situation, it 
would appear that the l .. 8 eentcrata vaa not available. b&e&\18a the Foundation 
was under contract to th• Government to produee and distribute the ne\fS-

le t t•rs. Consequently. the only apparent altern.ativ6 to furnJ.a•iug the 
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penalty envelope.a would bave b84$n for the Fotllldation to tranSllili.t the naws­
letters to EPA, wldeb. would in tut'n mail tllem to the :recipiuu. Since 
each poo.alty enve.lape would coat 7.7 cents in poat.age whether lr.ail•d by 
:&PA or tbe Pou.ndation~ it appeara that E?A aelacted the less expen:1iva 
alternative. 

Another are.a of concern is thai use of lan&tt&ge in the newsletteTa 
indicating approval by EPA of the pcaitions taken by th.• J'ound.atio:c. On 
Janu.al')' 7. 1975, the Project Officer S4n.t a letter to all le&ional Public 
Affair• Director• contaiaing inatructione for the Water Quality Awareness 
program. It atated on page 5~ 

"* • • E&clt newsletter abould contain an a.cknow-ledgement 
that it 1e published undEr a purchaee order from EPA in 
•u.pport of publi(! participation under the l• .. a 

Isauea 1 and 2 of the ne'ltSletter contained the stateJllent that it was 
"* * * fuuded by the U.S. Environment.al Prot.ec:tiou Agency es part of its 
Water Quality Awareness Program. 0 IHtael'J 3 and 4 replaced thia "With the 
.tater.tent that the newsletter was H* * * prepared witb the approval of 
thca U.S. En'Yiro111W1.1tal Protection Agency under Purchase Order P5-0l-·2.95c·-A." 
We do not know the reaaon for t:.his change. 

The Purchue Order states that the. Project Officer n* * * sh.all ·be 
respon•ibl• for requasting and approving the S411rvicu specified. •i The 
Procur•ant Plan incorporated iu th.e Order sets out the approval proce.ss 
in more detail. 1'he contractor was to submit_. for approval by the :Regional 
Public Affairs Direetot'. a· format for the nft'ltletter • a "dumm.yn of the. news­
letter. and "all itema to be included11 in tlua initial issue. Tnere is no 
requiraUlent in the Procureiaent Plan or in the J/llluary 7 inetructicns for 
prior approVal of each issue of the newsletter by EPA. 

It can be argued that the approval tita.teu:ent iu issues 3 and 4 refers 
me.rely to the fa.ct of preparation: rather than the contents. Nevertheless, 
although t:he use of the approval atatataent appears to violate no law, we 
believe it wsa ill-advised since. it does,, in our opinion,. ere.ate the iii1pres­
•ion that EPA bu endoraed the contents. We undc;,rstand that there waa some 
indication from lil"A of ficial.s that appropriate disclaimer l.angua~e wou.ld 
be uaed in subsequent issuos. The Project Officer has in.fonted us th.at the 
final itioalle of the ne.wslet:ter was prittted with the same approval statement 
aa in is•ues 3 and 4, and that EPA has instructed the Foundation not to 
diatribu.te. it. 

A final area of concern is the possible riolation of Federal anti­
lobbying sta.tutes.~e prilllary statutes dealin~ with lobbying activities 
are lfs U.S.C. § 1913 {1970) and the Federal ilegulation of Lobbying Actt 
2 tJ.s.c. U 261-27 (1970) both of wb:ich are pend statute$. Since the 
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enforcement of penal statutes is a matter for th• Depart~anr of Justice 
and the courts, and w~ have no authority in tnis area. comment hy this 
Otfice would ba inappropriate. 

There is also for consideration~ however~ section 607(a)Vof the 
Treasury, Postal Servics, and Gen.era:l Gove~t Apt>ropria.tion Act, 1975, 
Pub. L. No. 93-381 (August 21, 1974), 88 Stat. 613~ 632, which provides: 

''No part: of any appropriation contained in thie or any 
other Act, or of the funds availahle for Axpenditun: hy 
ai1y corporation or agency, shall !.lis use~ for publicity or 
propaganda. purposes desigued to support or defoat: legislation 
pending before Congress." 

Although KPA does not reeei11e its appropriations under: ti•ia A.ct, sec­
tion 607(n) ill applieabll! to :EPA sine.~ its. i!lc.ope extends t:o 11tbia or any 
other Act." The ident.ici11 provision 1.A fount'. in section 601(.>1)~-of tlie 
Trcasur/, Postal Service, and General !"!overnment Aripropri~.tit.."!\ Act:, J.:'70 .. 
Pub. L. No. 91~-91 (August 9, 1975). ;;\G Stat. /1/J.l, !,59. 

In interpretin; 11 t'":Jblic::ity and prof!nr~a:n:!a" !H'.'ovisions such as sec·· 
tion 607 (a) ,1 we have consistently racogni::ad that any agency ~·:aiJ ti. l.ef! ti-· 
r;,ate interest 1n COtt'll,t!Unicating with the public and with legislators re~ardin6 
its policiu. If the policy of an 1'.hs1tncy fa affected by poendin~ lei,;isfa.tfon, 
discussion by officiJila of that policy ltill necessarily, ai th.er explicitly 
or by itlplication, refer to such l¢gislat.iou, and vill p:resuir,ably he eith.cr 
in support of or in oppoaiti1:m to it. An interi~retation of :Sliction ~07 (a);! 
which .strictly prohibited tl':xpeudit11res of public funds fer dissenin.aticn 
of viowa on pen.ding legi11l41tion would consequautl; p:rech1de v:trtuall}' i:my 
comment by officials on administration or ngency policy, a result we do 
not believe waa intended. 

We believe, tl.lerafore, that Congress did not intend) 'by the enactment 
of section 607(a)}and like measures, tl-1 preclude all el':1:ressi.o:t by a1;e11cy 

officials of views on pending legislation. Rather. t~1e prohibition of sec­
tion 607(a) j in our vie~IT, applies prl.na.rily to ezpcnd.itures involvfog direct 
appealo addressed to the public auggesting that th.ay contact theiJ:' electeh;; 
representatives and i-ndicata their support of or opposition to pen<ling 
legi11lation. .!:.!· , appeals to memben of tlie public for them i11 turn to urge 
tueir representatives to vote. in a pP.;.-ctku1a.r. manner. The foregoing gener.'ll 
conaiderat.iona form the basis for our deten:ination in any given instance 
of whether there has bean. a viol11tion of section 607(a:) .;t. 

In this context. we hs.ve reviewed the four isnues of WatC!r Q~al1ty 
A.va:renus. with particular attention to the two articles called to our 
attention by your staff. The Oetober 1975 issue cont.:dn& an article entitled 
nAdver111e Court Decision on New 1'1clones. '' Although not ~1ithin the purview of 
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eection 607(•)~tbecause it does not involve pending legislation, this 
article baa apparcmtly stirred cona.iderable controversy. The artic.le 
itself is a swnm.ary of a recent Federal District Court decision. and is 
es111entially factual and informative. The controversy seems to be over 
the use of the tr7ord ".adverse'' in the title. To be sure. the w.:>rd "adverse" 
may connote ''harmf1,1l. '' ln le.gal usaga,, hotcJever, it is coW111onJ.y used siu!ply 
to describe a result opposite in po1dtion to. some ref&rence<.I. viewpoint, and 
may or ta.aY not imply opposition to that result o~ the part of the user. 
Whether a "better11 word could !tave been used is an open question. We see 
no basis to crit:lci:te the article or the title as legally objectionable. 

Of greater concern is an article appearing ou pages 3 and 4 of the 
January 1976 iaaue. entitlEHl nu.a. 9560: A Threat To Clean Water •. , Th<t 
article begins ae follawst 

"The IloWJe Publtc Works and Transportation Committee is 
expected to take action li.ln B..R. 9560 this month. The Reaolution 
has coae under attack by envirollll.entalists due to several weak 
sect1ona propoeed in the bill. The Clean Water Action Project 
has recommended opposition to the bill unlesu damaging provisions 
are taken out." 

It then SUDl!Wldzea provisions of the bill which .are characterized as "good' 
or 11bad." It proceeds to describe ''v.lll.tit weaknessesu of section 3 of the. 
bill. and conclude• aa follows: 

"There are five representat1vea from Cali;l!ornia on. U1e 
House Conmdttee on Public: Works aml Tranaportation! Ha:rold T. 
Johnson (D), Glenn :!. Anderson (D), ~fol'J'Uan Y. Mineta (D) .. Don L 
Clauen (R) and Darey H:. Goldwater, Jr. (Ji). !n a subcomt1ittee 
meeting on aJnendments to the bill, Repreaentativea .Anderson a:c.d 
Clausen voted in opposition to the envirousnen.tal vote. (b!.·, 
Andaracm and Clausen favored the retention of Section S). 

11Contact your representatives and make sure titey are 
aware of your feelings concerning this important legisl~tiou. 
Por more inforination> write to Clean \.iater Action Project• 
P. O. Box 19132, Washi~ton) D.C. 20036.n 

While t.he final paragraph. exhorts the. reacer t;o cctih'11.;::nic.ot.e i<;etely ;.,,is or 
her 11feelinge, 11 the article in its entirety le~ves little doubt as to what 
tboae "feelings" ,J.re supposed to be. 

It is likely th:l.t tb.is attic.le: if published d:rectly by EPl'-• would 
tonatitute a violation of section 607(a).i 13-17JM5, September 21~ H73. 
The question here, however~ ia whether the vie<h.tion. may be impu t~<l t: o liJ? · 
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where the article was published and distributed, not by EPA, but by th.a 
Foundation under an otne.J:WUe. proper contract. 

The J'anuary 7 ia.structi.ona from the EPA Project Officer to the Regional 
Public Af faire Directors. referred to above, contain tne following provision: 

•
1th .. • fratlked, third-class, bulk-rate 1U1Velopu ar• 

to be u.e.d only for lnd.U.na watar nernle.tten.. It would be 
1napproptia.ta, for 1.Iultanee. for a ctrn.tractor to uae these 
envelopea to mail in;foTmation on •ir quality or solid waste. 
or editorial lllatt•r £!:._~_ter:lal _of en at!y;tte.ac.x gature. The 
envelope~ a.re. stt:;ietll f~r disearlnati,n& fact• about water 
quality .. v (Emphuu supplied.) 

All. noted above, there was nc requirement for prior approval hy UA of each 
newaletter. Bowaver, each newsletter was required to be. diatributad to all 
Ragional Public .lffair• Directors and to the Project Officer. Thus, EPA 
knev. from ita receipt of the. October 1975 iaaue. th.at tb4 Foundation was 
ueing an approval •tat~nt implying official Government sanction. of the 
contents of the newsletter. In the circwtStaneas presented, we believe 
th.at .EPA had a duty to insure that its appropriat:lou was not Wied in a 
manner that wuld Violate section 607(a.)~s!m.ra. tiut prohibition. against 
its uae for publicity or pi-opaganda purpO\ees in.ten.dad to support o?' def eat 
pending legial•tion. 

Since aitilila.r news.letters have been or are being prepared by other con­
tract.or• under the Water Qualit7 Information Exchange Pr~gr~ and since 
at.ilar proarama might 'be undertaken iii th• fu.ture, "QA snould utablish 
adequate p't'Ocedural safeguards to assure that appr°'rtated f~ are not 
uaed in connection with activities which contraveM statutoey proldbitiona 
againat ••publicity or propaganda. h These pt'Ocedures should include, but 
are not necuaarily l.bd.tad to, pt'epublieadon "'view by EPA of newsletters 
and th• uae of 4ppropriate diselaiae.r laaguage. 

A.a indicated abo,,. •. we belina that the uae of appropriated fund.a to 
publiah afl.d/or diatr:lbute the article entitled "E.R. 9560: A '?hreat To Clean 
Water"' would CQn.tti,tute a violat:i<>n of seed.on 607(a) .. -f The Proeurew.:mt Plan 
p~ovtded tor paYll'l!lnt of th• coutra~t pric• to the Foundation in three 1nstal1-
menta. The final instal~nt, $200.1 w.iw payable only after receipt and 
approval by EPA of a fin.al report from tba Foundation. to 1neludo copies of 
each newsletter produced. We do not know if the final report has yet been 
eub~ittad or the final installl™)nt paid. Since four newsletters of equal 
length were produced and dutriout~d under the contract~ we :may 11SSU!!1$ that 
$125 of tile total contract priee of $500 W'.as attribucisbl\! to the J~muary ld7£ 
iHU«h If final pa~ent has not yet be,e.ll ;1tnde, til'u believe EPA should reduce 
the final instal~ent by $125t the amount representitt§ the cost attributable 
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to the objectionable nr1sletter. Uowever, in view of t:he small .wount 
involved as CO!llpared to the eosts of effecting reeovery 1 it would $erve 

398 

no useful purpose to require EPA to seek re.imbursement of the $125 payment, 
· H it hu already been mad.e. 

In view of tlle above conclu1.Jions and recoW11enaations. we are sending 
a copy of this letter t.o the. Administrator of EPA for eocpliance with the 
report~ng requir~nts ot seeti~ 236 of the Legislativ~ aeorgattiza~io~ 
.Act of 1970, 31 u.s.c. f 117f;.\/ 

Sincerely yours, 

SIGNED ELMER B. STAATS 

Comptroller General 
of the United States 

-· f 
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