COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 25

5-119846 July 23, 1954

The Honorabls
The Jecretary of Commerce
Dear Mr. Secretlary:
There has been questioned in the zudit of the Hstional Burean
of Standards the propriety of the expenditures originally made from

the Bursau's working capital fund, established by the Deficiency

Appropriation Act, 1950 (6h Stat. 279), for the construction of the
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tire testing building at 2 cest of approximately £150,000, The
working capital fund was relmbursed by transfers of slightly more
than $25,000 from two of the Bureau's aspprovriations and the remain-
der from two advances received from the appropriations of the
Department of the Army, "Research and Development, Army (21%2%&%)“
and "Ressarch and Development, Arny {(2122040).% The Director,
National Bursau of Standards, by letter dated Junme 1k, 195k, in
reply to %ffie% letter of May 27, 195k, questioning the legal au-
thority for construction of this building, takes the position thai

this bullding is not a “public bullding® or “public improvement®

ithin the meaning of those terms as used in ssction 3733, Bevised
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Statutes. He states that at the time the projset was nearing the
end of the preliminary desizn siage, it was deeclded that ths exte-

rior shell of the facility constituted a building and, accordingly,




its costs, which, therefore, could not be charged to the Army funds,
were chavged to the Burean's sppropriatien, Uperation and Adminise
tration. However, the Suresu pow bellieves that sueh decision was
overly cauntious and that no part of the facility nsed have been de-
seribed as a gﬁ%ﬁ%@ improvement, but that its full costs could

have been charged to sppropriztions such as Zessarch and Uevelop-
4@@&%, Army, and Besesarch and Testing, Hational Bursau of Standards,
neither of which iz specifieally aveilabls for the gonstruction of
buildings or the msking of public improvements.

the basis set out in the lebter of Jume 1L for the Bureau's
position is that "the shell of the structure is merely a casing aﬁék
framing for a complicated mechanism end has no separate value™;

that the "faeility is, in fact, & tire testing machine and because
of its very specialized matare, it is not possible to distinguish
between the machine and the 'bullding'™; and that "Removal of the
sest traek and control eguipment would not lsave a usable separate
structure”

The meaning of the terms "publie building® or "public improve-
ment” as used in sectlon 3733, Revised Statutes (L1 ¥.35.C. 12), has
heen the subjeect of numerous decisions both by former Comptrollers
of the Treasury and by this O0ffice over a2 long pericd of time, and
the general and undform holding is that any strueture in the fora of
a building not clsarly of a temporary character is 2 public building

or public improvemsnt within the meaning of that statu
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Comp. Gen. LBT and decisions cited therein. Hot only is ths tire

esting building a structure in the form of a building, 1t i5 &
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structurs of brick enclosing a space within its walls and covered

with s roof, which faiig within the generally sccepted definitions

4 "building” and %ﬁ&@% any average person would resogoize
as Just another building. Any building might bes said to be nersly
a casing and framing for the purpese for which constructed. The

faet that the bullding has no sseparate value or that the removal of

track and control squipment would not lsave 3 usable ssoa-
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rate structures does not in any way mean that the struciurve is not a

building., Also, the allegation that it is not possible to distin-

better basis for coneluding that the entlire facility is 2 "building®

rather than that the entire facility is a “tire testing machine® as
combended by the Bureau.

There 1s ancther position taken by the Burean in its letter of

June L& 195}, which requires some comment. The Bureau felt a need
for an "indoor method® of road ée&tiéé tirss but that the total pro-
gram could not be supporbed out of appropriations mede to the Barsau.
The Bureau believed this to be & valid program to pursus under its
basic legal rescongibilities to the extent that its furds would per-
wit and that it was valid %o request other agenciss to support the
work. It was the result of such 2 request that the Department of
the Army conbributed to this vprojeet under the authority of seetion

501 of the Zeonomy Act of 1932, L7 Stat. 1117, as asmendsd, 31 U.35.C.
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686, Yhat provision of law contemplates thal one agengy would ren-
der services to soother agengy only when the parforming agency is
already "in a position to supply or eguipped to render? such ssrve-
icss. It was pot conbtemplated that one speney wounld scouire, sven
with its own funds, substantizl equipment for the sole purpese of
being in a position to supply or %%ai@%&éﬁt@ render services to
cther sgencles, let alone to regusst other spenecies to suppert the
cost of constructing entire facilities such as this tire testing
building.

Thisz matter is called o your atiention for ithe reason that
the erroneocus position taken by the Bursan in this cass may be due
o its iﬁiar§r@t§ti6ﬁ of its Administrative Bulletin Ho., 522k,
dated Decesmber §, 1952, which was transmitted to this Office by the
Acting Secretary of Commerce in letter of Mareh 13, 1953, present-
ing for decision certain other guestions invelving the alterations
of a part of the Chevy Chase Ice Palace which had been lsassd o
the Government. ‘Ysa were advised in Office reply of May 8, 1953,
B=11h2L0, that the policy set forth in the Hational Burssu of
Standards Administrative Bulletin Ho, 52-2hi, dated December §, 1952,
appeared generally to conform to 20 Comp. Gen. 105 and the decisions
referred to therein (relating to alterations to Government-rented
buildings) but that blanket approwval of zll payments which wmight be
made thereunder could not be gziven. While the Bulletin muy conforam
to the decision published at 20 Comp. Gen. 105 concerning Govermment-

rented buildings, it azppears that ssction 2.03 of the Bullstin might
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be construed to zuthorize the construction of bulldings in contra-

harsin. Also, this seghion of the
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vanting of what

Bulletin linits the delinition of "Juprovessnis” o alisrations ov

or not its value was enhsneed for general Buresu use.
kecordingly, it is requested that the Hational Bureau of
Standards be instyucted of the principles stated hervein and 4o re-

vige its Administrative Bullstin Ho, 52-2h o conform o thoss

pringinles.
Sincerely yours,

FRANK H. WEITZEL

Acting Compiroller Gensral
of the United States




