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REPORT ON AUDIT 

OP 

ADMINISTRATION OF INDIAN lANDS 

BY 

BUREAU OP INDIAN AFFAIRS 

DEPARTMENT OP THE INTERIOR 

JANUARY 1956 

In coimectlon with the audit of the BmJEAU OP INDIAN APrAlHS, 

Department of the Interior, the General Accounting Office has re

viewed the administration of Indian lands. This audit was made 

pursuant to the Budget and Acoountlng Act, 1921 (31 U.S.C. 53), 

and the Accounting and Auditing Act of 1950 (31 U^S.C. 67). 

The examination related primarily to operations conducted In 

fiscal year 1955 and was performed at selected locations xmder the 

Jurisdiction of the nine area offices of the Bureau in the conti

nental United States and at the Washington Office* 

PRINCIPAL FINDINGS AND RECOMMENDATIONS 

Following is a brief discussion of tho principal audit find

ings and our recommendations thereon. 

1. Bureau supervision oyer allotted Indian lands 
complicateA by heirship problems 

Departmental regulations (25 C.F.R. 241.18) provide that a 

petition to sell inherited Indian lands "shall be signed by all 

adiilt heirs on their own behalf, by the guardian of a minor heir 

who has such guardian, and by the superintendent or other officer 

in charge of the agency or school on behalf of any orphan n^nor 

heir." According to Bureau officials, the Department and the Bu

reau have Interpreted the various statutes placing on them a trust 

responsibility for the Indian and his property, including statutes 

authorizing sales and partitions, as not authorizing the sale or 

partition of Indian trust or restricted lands in heirship status 

without the consent of all competent owners, except when one or 

more of the heirs is considered by the Secretary of the Interior 

to be incompetent. Consequertly? tn view of the continuous sub

division of Indian allotments due to deaths of tbe allottees and 

transfer of the undivided Interests in the land to heirs and devi

sees, the responsibilities of the Bureau in connection with the 

management and disposal of Indian trust property have become seri

ously complicated. The complexities of the problems associated 

with such lands tend to Increase with time. Moreover, the with- . 

drawal of Federal supervision over Indian laiids is hindered by 

these fractionated intere?its. 

To aid in eliminating some of the obstacles hindering the 

withdrawal of Federal supervision over the Indians, we are recom

mending that Congress consider legislation authorizing the Secre

tary of the Interior to sell or partition Inherited lands held 

^A competent Indian is considered by the Bureau to be one capable 
of managing his own affairs, including his property. An Indian 
does not have to be non compos mentis or have other legal dlsabli-
ity to be considered incompetent by the Bureau, 



under trust patent, without requiring the consent of all competent 

owners and without limiting that authority, as at the present time, 

to cases where one or more of the heirs is determined to be incom

petent. We are recommending also that the Congress consider leg

islation authorizing the Secretary of the Interior to revoke re

stricted fee patents and issue in lieu thereof trust patents for 

leuids in heirship status, without requiring the consent of the 

heirs and devisees, when the Secretary of the Interior has deter

mined that proposed sales or partitions are prevented because of 

the restricted fee patent s'̂ atus of the land. A further discus

sion of this matter appears on pages 11 to 20, 

2. Reluctance of competent Indians to voluntarily 
terminate the trust status of their lands 

The audit disclosed that competent Indians are reluctant to 

voluntarily terminate the trust status of their Iginds because of 

the personal advantages accruing from the trust status to such 

Indians, such as exemption from real estate taxes on trust land, 

and the services rendered by the Bureau in connection with the msui-

agement of Indian trust property either without charge or with rel

atively low fees. 

To facilitate the withdrawal of Bureau supervision over lands 

of corapetent I?adians, we are recomraendlng that the Congress con

sider legislation which would—without prejudicing any existing 

The trust patent is evidence that the land Is held in trust by 
the United States for the beneficial use of the Indian, usually 
for a definite period of time. The Indian cannot alienate or en
cumber this land without the consent of the Secretary of the In
terior. 
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exemption from taxation constituting a vested property right-

authorize the Secretary of the Interior to issue patents-ln-fee,^ 

certificates of competency, or orders removing restrictions, which

ever is appropriate, to all Indians holding restricted lands who 

have been determined by the Secretai-y to be competent, without re

quiring the application or authorization of the Indian, Similar 

authority has been granted to the Secretary of the Interior by the 

act of August 11, 1955 (69 Stat. 6 6 6 ) , I n connection with removal 

of restrictions on lands of Indians of the Five Civilized Tribes. 

Additional comments on reluctance of competent Indians to volun

tarily terminate the,trust status of their lands appear on pages 

21 to 23 . 

3. Submarglnal lands 

The audit disclosed that- Govemment-owned lands, generally re

ferred to as submarglnal lands, transferred by the Secretary of Ag

riculture to the Secretary of the Interior by Executive order, are 

rented by the Bureau imder revocable permit to Indian tribes at 

nominal rates and that a considerable percentage of these lands are 

In tum permitted by the tribes to Indians and non-Indians at 

higher rental rates. In September 1956 there were about 346,000 

acres of such lauids under the Jurisdiction of the Bureau. 

To provide a fair return to the Govemment on submarglnal 

l a n d s rented to tribes by the Bureau, we are recommending that the 

The patent-ln-fee conveys fee simple title to the patentee and 
thereby terminates Federal supervision over the lend. 



Commissioner take fiarther action to Increase the rental rates. 

The subject of submarglnal lands is discussed further on pages 

29 to 33 . 

4. Fees for services rendered by the Bureau 

The fees charged for services rendered by the Bureau in con

nection with the management of Indian trust property are usually 

relatively low, and, for some of the services performed for In

dians by the Bureau's Branch of Realty, fees are not prescribed. 

To reduce the cost to the Govemment of administrating land trans

actions, we are recommending that the Commissioner take the neces

sary action to establish, as soon as possible, a fee structure 

based upon the objective of covering the cost of furnishing these 

services. 

One of the fee schedules in need of revision requires con

gressional action. It Involves the fees assessed by the Bureau for 

the probate r f estates containing individual Indian land interests. 

These fees are established by the act of January 24, 1923 (25 U,S,C. 

377)• Accordingly, we are recommending that the Congress consider 

legislation designed to increase the Income from probate fees to 

provide in the aggregate for the recovery of costs to the Govern

ment of processing probate cases. A further discussion of this 

matter appears on pages 35 to 39 . 

5. Backlog on land transactloi:s 

The Bureau reported that it closed about 24,000 land transac

tion cases during fiscal year 1955 and that a backlog of 13,095 

cases existed at June 30 , 1955« During fiscal year 1956, consider

able progress has been made by the Bureau in reducing this back

log. Our review of land trcuisactlon procedures disclosed, however^ 

5 

certain deficiencies whloh contribute to the backlog. These defi

ciencies include the maintenance of duplicate land records, the 

falluire to prescribe procedures for maintenance of land records at 

agency offices, and the unnecessary processing of patent-ln-fee 

oases. 

To reduce the backlog of land transactions and to reduce the 

cost of and delay in processing land transactions, we are recom

mending that (1) the Commissioner take appropriate action to elim

inate the duplicate land records maintained by the field and Wash

ington and to have rules aind regulations prescribed in the Indian 

Affairs Manual on the land records to be maintained at the field 

offices and (2) the Commissioner consider having regulations on 

the processing of patents-in-fee revised to permit Area Directors 

to l3sue such patents so that all patent-ln-fee cases do not have 

to be processed in Washington. Additional comments on these defl-

olenoies appear on pages 40 to 47* 



GENERAL COMMENTS ON ADMINISTRATION OP INDIAN LANDS 

One of the more significant activities of the Bureau of 

Indian Affairs is the administration of Indian lands. Bureau rec

ords show about 56,000,000 acres of lands under its jurisdiction 

at June 30, 1953, in the following categories: 

Description 

Tribal lands 
Allotted lands held in trust for 
individual Indians 

Federally owned land (note a) 

Total 

Acreage 
United states 

39,486,712 

13,662,071 
622,016 

53,770,799 

Alaska 

2,887,852 

7,227 
19,277 

2,914,356 

^ffSi''^!! public domain lands permitted to Indians but located outside reservation boundaries. v̂ ^̂ /̂ĉ  uui/ 

Allotted lands are those which, pursuant to specific treaty or gen

eral statute, were granted to individual Indians but are held in 

trust by the Government. Tribal or unallotted lands are held in 

trust by the Government for Indian tribes. Practically all Indian 

land held in trust has two distinguishing characteristics. First, 

it may not be conveyed by the Indians without the consent of Con

gress if it is tribal land or without the consent of the Secretary 

of the Interior or his aubhorized representative if it Is individ

ually owned. Second, it is generally exempt from state and local 

tsucation. 

More than 3,000 laws relate directly or indirectly to Indian 

lands. These laws govern the manner ia which lands may be conveyed 

and provide the means whereby restrictions may be removed. The 

laws also place upon the Secretary of the Interior a trusteeship 

r (Sponslbility for protection of the titles to the land, the 

leasing of the land, the sale of minerals, timber, and other prod

ucts, and the granting of rights-of-way during the time the lands 

are held in a trust status. 

Over the years, the Government's Indian policy has changed 

from segregation to allotment and disposal, to retention of lands, 

and, finally, back to disposal. The early part of the 19th century 

found the Indians segregated on reservations according to treaties 

between the Gfovernment and the tribes. The policy of allotment, 

designed to assimilate the Indians into white society, contem

plated that each individual Indian be given a tract of reservation 

land. This policy prevailed from I887 with the passage of the 

Dawes Act (25 U.S.C. 331-332) until the passage of the Indian Reor

ganization Act in 1934 (25 U.S.C. 46l) which was also known as the 

Wheeler-Howard Act. The features of this act were designed to 

make permanent tbe Federal guardianship of the special Federal 

services to Indians as well £.s reasserting guardianship for those -

Indians made landless as a result of the allotment policy. 

Except for the act of June 26, I936 (2;-' U.S.C, 501-510), 

which extended certain sections of the Indian Reorganization Act 

to the Indians of Oklahoma, no major legislation affecting Indian 

landholdings was passed until May 14, 1948 (62 Stat. 236), This 

act, quoted in full, states as follows: 

"That the Secretary of the Interior, or his duly 
authorized representative, is hereby authori:?.ed in his 
discretion, and upon application of the Indian owners, 
to issue patents in fee, to remove restrictions against 
alienation, and to approve conveyances with respect to 
lands or Interests in lands held by individual Indians 
under the provisions of the Act of June I8, 1934 (48 
Stat. 984), or the Act of June 26, 1936 (49 Stat. 1967)." 

8 



On August 1, 1953, the policy of Congress regarding the In

dians was declared in House concurrent resolution 108, Elghty-

thitd Congress, first session, as follows: 

"*»* to raake the Indians within the territorial 
limits of the United States subject to the same laws and 
entitled tp the same privileges and responsibilities as 
are applicable to other citizens of the United States, 
to end their status as wards of the United States, and 
to grant them all the rights and prerogatives pertaining 
to American citizenshipj and *** the Indians within the 
territorial limits of the United States should assume 
their full responsibilities as American citizens ***." 

Because the assumption by Indians of the full privileges and re

sponsibilities of other citizens of the United States is largely 

dependent upon the termination of Federal trusteeship over Indian 

property, the solution to the land problem is basic to the objec

tives of an orderly withdrawal of Bureau supervision over Indian 

affairs. 

Our review of the Bureau's administration of Indian lands was 

concerned primarily with the activities carried out by the Branch 

of Realty. These activities Include: 

1. Supervision of the termination of trusteeship over individ

ually owned Indian land by (l) approving applications for patents-

in-fee, (2) issuing orders removing restrictions and certificates 

of competency, and (3) assisting!; the Indian owners in the sale of 

their lands. 

2. The acquisition of lands for Indian use through purchase 

or exchange. 

3. Supervision over the sale of ralnerals, the leasing of land, 

and the granting of rights-of-way during the tlrae the lands are 

held in trust status. 

At June 3O;, 1955, one Branch of Realty had about 150 employees. 

Funds allotted for Branch of Realty activities in fiscal year 1955 

totaled $792,228. In addition, tribal funds under the supervision 

of the Bureau totaling about $83,725 were provided in fiscal year 

"0̂ 55 for realty activities. 

10 



BUREAU, STjPERYX^JiQy o v ^ APi^-PtT^g JM^TAN U W ^ s 
gOfiP^ICATED PY HEipsRip PBQ.Bp:M,g 

Departmental regulations (25 C.F.R. 241.18) provide that a 

petition to sell inherited Indian lands "shall be signed by all 

the adult heirs on their own behalf, by the giiardian of a minor 

heir who has such guardian, and by the superltitfeiide.nt or other of

ficer in charge of the agency or school on behalf bf any orphan mi

nor heir.'- Acebrdlng to Bureau officials, the Department and the 

Bureau have inteirpreted thfe various statutes tilacitig bn them a 

trust responsli>iilty fof the ta&ikii kUd tils pf̂ bpeftyi including 

statutes authorizing ^ales and. partitions, as not authol'izing sale 

or partition of Indian trust or restricted lands in heirship sta

tus without the consent of all competent owners, except when one 

or more of the heirs is considered by the Secretary of the Inte

rior to be incompetent. Consequently, in view of the continuous 

subdivision of Indian allotments due to deaths of the allottees 

and transfer of the undivided interests in the land to heirs and 

devisees, the reBponsibllities of the Bureau in connection with 

the management and disposal of Indian trust property have become 

seriously complicated. 

Although there appears to be no clear authority in Federal 

statutes for the sale or partition of undivided Interests In In

dian land without consent of the competent owners, the right of 

any owner of an undivided Interest in land to force a partition or 

sale of land not under Federal Jurisdiction is well settled by the 

Courts, In this connection, section 27 of the title. Partition, 
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volume 40 of American Jurisprudence, states that "whenever persons 

Interested in land as owners and cotenants cannot, by consent and 

agreement among themselves, make a division thereof, that is, have 

a voluntary partition, any one or more of them may apply for a par

tition by Judicial proceedings - a compulsory partition, - which 

takes place without regard to the wishes of one or more of the own

ers." Section 83 of the same title states that "the manifest hard

ship arising frora the division of property of an Impartable nature 

has been almost universally avoided by statutory provisions which 

give to a person entitled to partition the right to have the prem

ises sold. If they are so situated that partition cannot be 

made;***" 

The most recent data available show that at June 30, 1954, 

the lands held in trust for individual Indians totaled 13,662,071 

acres and consisted of 103,774 allotments. Only about one half of 

these allotments were held by single owners whereas 28,576 allot

ments were held by from two to five owners and 20,480 were held by 

six or more owners. It is not uncommon to find 20 or 30 heirs own

ing Interest in a single tract or to find one person having inter

est in a dozen tracts scattered over the reservations. All allot

ted lands will fall eventually into heirship status unless the 

land is removed from trust status before the death of the allottee. 

The Government's policy of extensive allotment of land to in

dividual Indians prevailed from 1887 until 1934, and a majority of 

the original allottees are deceased and ownership of these lands 

has descended, with attendant subdivision, to the heirs or devi

sees. The heirship status of allotted lands is changing constantly 

n 



because of the death of allottees and their heirs. This change is 

illustrated by allotments held by Indians at the Winnebago Agency 

of the Aberdeen, South Dakota, Area. Of the 866 allotments out

standing at June 30, 1932, only 22 were still held by the original 

allottees. On March 1., 1954, there were 66 heirs to 1 Winnebago 

allotment while on March 1, 1955» the heirs to this allotment had 

increased to 90, an increase of 24 heirs in 1 year. 

At the Billings Area, examples of allotments shovring large 

numbers of heirs are as follows: 

Allotment Number of Date of heirship 
mWP̂ b.g?̂  ,Ag£.gff h^lrs d̂ t.eprfflin̂ tlcTi 

271 
2499 
2594 

56 

263 
160 
160 
116 

51 
73 
78 
99 

January 1954 
February 1955 
June 1955 
(See appendix A) 

The Real Property Officer of the Billings Area estimated that about 

60 percent of the 4,223,893 acres of allotted Indian trust lands 

in the area at June 30, 1955, have passed into heirship status. 

Some of the factors that tend to complicate the heirship prob

lems of Indians are as follows: 

1. Indian heirs do not ordinarily have the cash or credit fa
cilities to settle estates when physical partition of the 
land is not practicable, 

2. The responsibility as well as the major part of the cost 
of administration of Indian estates is borne by the Fed
eral Government, No economic incentive exists for the 
Indians to simplify the status of heirship lands, 

3. Indian family relations are generally more complicated 
than those of non-Indians. Indian marriage and divorce 
procedures may follow tribal custom rather than state law. 
The act of August 15, 1953 (25 U,S,C, 1162), however,, made 
Indians in certain states liable to the laws which apply 
to other citizens. 
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The complications which prevent the sale of fractionated in

terests in lands also prevent Indians from purchasing Indian-owned 

tracts for the purpose of consolidating their holdings into eco-

noralo units for farming, grazing, or other purposes. 

Moreover, the maintenance of accurate land records is becom

ing increasingly difficult and costly as the number of heirs in

creases because of the work involved in recording transactions in

volving many owners. The problems of distributing income frora 

lands in heirship status to the individual Indian raoney accounts 

are discussed on pages 25 and 26 of the audit report issued to the 

Congress on October 1, 1956, on the adrainistration of individual 

Indian raoneys by the Bureau of Indian Affairs.' Discussion on the 

maintenance of land records appears on pages 42 to 45, 

gftlQ Qf ftlloUgd J,aBas.Jja }i^ly.^Mi?. ?.t£\,tu8 

Allotted trust lands are held by individual Indians under 

trust patents or restricted fee patents. The principal difference 

between these two types of patents lies in the method by which ti

tle to the land may be conveyed to a purchaser. Original allottee 

owners of trust patent lands must sign a deed to convey title. 

The act of June 25, 1910 (25 U.S.C, 372), provides, however, that 

trust patent land in heirship status raay be advertised and sold at 

the direction of the Secretary of the Interior, provided one or 

more of the heirs is considered by him to be incompetent, except 

in the case of Five Civilized Tribes or Osage lands. Under this 

provision, it is Bureau policy to obtain the consent of a suffi

cient number of competent heirs of legal age to represent a major

ity Interest in the land. Due consideration is given to valid 

14 



objections by any heir. The Instrument of conveyance for trust 

patent lands is a patent-ln-fee or a deed signed by the owners. 

Title to lands held under a restricted fee patent, on the other 

hand, may be conveyed to a purchaser only If all adult owners and 

guardians of minors sign the deed. The deed is the instrument of 

conveyance for such titles. 

Land in heirship status 
held under trust natent 

During the audit we noted several cases of petitions for sale 

of allotted land in heirship status held under trust patent where 

difficulty was encountered in consummating the sale because heirs 

holding a minority interest in the land had not given written con

sent to the sale. The Indian Affairs Manual (54 lAM 202,03A(4)) 

provides: 

"Applications for the sale of inherited land may be exe
cuted by any heir holding an Interest in the land. How
ever, if the heirs are of legal age and competent, all 
heirs must sign a consent to sale. If one or more of 
the heirs has not reached legal age or if one or more of 
the heirs has been determined incompetent, the land may 
be sold without consent and fee patent issued," 

In the Aberdeen Area, for example, heirs of Winnebago allot

tee L-354 requested the sale of the allotment; and, in March 1954, 

after nearly 3 years of attempting to obtain the written consent 

to sell, of all heirs, only 78 percent of the petitions for sale 

had been obtained by the Bureau. (See appendix B.) The heirs of 

one decedent, a non-Indian who oiraed a 7/2016 interest in this es

tate, will probably never be determined. He left no children and 

his relatives seem to be uninterested in the small Interest in

volved. Unless the Bureau determines that some of the heirs are 

Incompetent, this sale will be delayed or prevented until all 
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heirs are determined and located and the consent to sell is ob

tained. 

At the Pottawatomi field office of the Anadarko Area an appli

cation for sale of land was denied because one of the minority own

ers had refused to sell. One Indian initiating the request for 

sale holds a one-half interest in 120 acres appraised at $5»60O. 

He had requested the sale because he was 82 years of age and de

sired his share of the proceeds from the sale during his lifetime. 

The application for sale was denied because one of the eight indi

viduals having a 1/24 Interest in the land refused to consent to 

the sale. All the other owners had given their consent. 

We noted several cases of petitions for sale of land in heir

ship status under the Jurisdiction of the Sacramento Area Office 

where one heir refused to sell. The heir refusing to sell may 

have a minority Interest in one or more allotments, and a good 

deal of time is spent by BIA personnel making visits for the pur

pose of trying to convince the heir to sell. We were informed 

that many such cases exist. 

Examples of these cases are as follows: 

Number 
Allotraent 

nqiTib^??. 

RV-944 

RV-467 

RV-B46 

RV-847 

Date of 
T>etitlon 

6-.15-55 

II 

5-20-55 

n 

of 

15 

15 

6 

6 

Ownership share of he! 
Wh9, r.ef WS§s t,9 . § Q U 

6/72 

6/72 

1/4 

22/72 

These allotments are located at Round Valley Reservation in Cali

fornia, 

16 



Land in heirshin status 
hftl(̂  under restricted fee patent 

The multiple heirship problem also complicates the sale of in

herited lands held under restricted fee patent. Although the acre

age of restricted fee allotments is not readily available. Bureau 

officials informed us that only a small percentage of the allotted 

lands under the Bureau's jurisdiction are in this category. In 

the States of Minnesota, Wisconsin, and Michigan there are about 

1,856 such allotments. Allotments held under restricted fee pat

ents exist also in Kansas, Montana, Nebraska, Oregon, and Washing

ton, These allotments are not covered by the provisions of the 

act of June 25, 1910 (25 U.S,C. 372), which authorizes the sale of 

lands in heirship status at -̂̂  : direction of the Secretary of the 

Interior if one or more of the heirs is considered by him to be in

competent. Consequently, title to this land can be conveyed only 

by a deed signed by all adult heirs or devisees and by the guard

ians of minors. Failure of one owner to sign the deed, tie matter 

how small his Interest, may prevent a sale requested by those hav

ing the raajority of interest in the land. 

At the Winnebago Indian Reservation located in Nebraska, the 

status of the land was changed from restricted fee patent to trust 

patent by the act of March 3 , 1925 (43 Stat. 1114), which author

ized the Secretary of the Interior to cancel restricted fee patents 

on this reservation and to issue trust patents in lieu thereof. 

This legislation made possible the conveyance of title to prospec

tive purchasers by Issuance of a patent-ln-fee by the Seoretary of 

the Interior, Moreover, trust patent land in heirship status can 

17 

be sold under certain conditions at the direction of the Secretary 

under provisions of the act of June 25, I910, referred to above, 

without the consent of all the heirti. Similar legislation has not 

been enacted for other than Winnebago lands held under restricted 

fee patent. 

Leasing of lands In heirship atfthna 

Indian trust lands in heirship status may be leased by the 

heirfi or devisees with the approval of the Superintendent. 

These leases require the,signatures of all competent heirs ex

cept under certain conditions provided In 25 C,P,R, I7I.7. The ne

cessity of obtaining the signatures of many owners dj.scourages po

tential lessees and may deprive Indians of income from the land. 

Collateral to this is the problem of distributing lease Income to 

the numerous owners of the leased land. Some Indians receive only 

nominal amounts, Por example, at the Crow Agency of the Billings 

Area, a lease on 40 acres of land earns an annual rental Income of 

$20 and is distributed among 75 heirs who own an undivided Interr 

est in this land. Only 1 of the 75 heirs receives more than $1 of 

the annual rental and 66 heirs receive a share of 25 cents or less 

which is entirely absorbed by the lessor fee charged to cover the 

cost of handling the collection. It is probable that during the 

5-year term of the lease the distribution of the Income may have 

to be recomputed, possibly each year, as a result of deaths £imong 

the present heirs which will further reduce the lea«e incorae to 

individual Indians from the land originally allotted. 

18 



At the Winnebago Agency, of the Aberdeen Area, an allotment 

leased dialing 1954 for $180 was divided among 66 heirs, some of 

whom received only 3 cents. In 1955 the proceeds from the lease 

were distributed amo:ng 90 owners. 

Probate of estates 

Pew Indians execute wills devising designated tracts of land 

to specific heirs. As a result the land is passed to the heirs, 

each of whom then owns an undivided interest in the land. The de

termination as to the heirs and their fractional Interests Is made 

through probate, conducted by the Examiners of Inheritance under 

the Office of the Solicitor, Department of the Interior. The com

plexity of heirship determination is Illustrated by the following 

cases probated in the Gallup Area: 

1, One Indian shared in 9 estates through her second husband 
and also in 2 other estates. The total value of her share 
of these 11 estates was $703, with 6 of the estates being 
valued at less than $15. Her 9 children and 7 of her grand
children shared in these estates at her death. Conse
quently, the Interest in the 11 estates was divided into 
176 shares ranging in amount from 3 cents to $30, 

2, The estate of allotment NO, 144, valued at $240, had 7I 
heirs at time of probate. Forty-three heirs received more 
than a $1 share in the estate and, of the remaining 28 
heirs, 14 received shares valued at less than 10 cents. 
The fractional shares ranged from 837/4,515,840 to 
263,655/4,515,840. 

Distributions of probate fees to charge each heir with his 

pro rata share, in the event that the fee was not deducted from 

the estate, may take considerable time to calculate. In one in

stance, in the Sacramento Area, 39 heirs were charged a pro rata 

share of the fee, as follows: 

19 

Number 
fiLJi^lrs 

2 
7 

13 
3 
1 
1 
4 
1 
1 
2 
3 

--L 

33L 

Pro r a t a 
share 
fif f?§ 

$ ,02 
.05 
,08 
.14 
,20 
, 21 
.23 
.25 
•?^ 
.47 
,94 

7.50 

£<2Jt£LL 

$ .04 
.55 

1,04 
,42 
.20 
, 21 
.92 
.25 
. 3 1 
.94 

2.82 
7.59 

$1'5.00 

The work sheet for this distribution was prepared by 3 employ

ees In 2 man-days. The cost of calculating the distribution was 

greater than the probate fee, 

: eoommenaqt-.lQYl 

The withdrawal of Federal supervision over Indian lands is re

lated directly to the reduction of fractionated Interests in Indian 

lands. The complexities of the problems associated with such lands 

teaad to Increase with time. To aid in eliminating some of the ob

stacles hindering the withdrawal of Federal supervision over the 

Indians, we recommend that: 

1. Congress consider legislation to authorize the Secretary 
of the Interior to sell or partition inherited lands held 
lander trust patent, without requiring the consent of all 
competent owners and without limiting that authority, as 
at the present time, to cases where one or more of the 
heirs is determined to be Incompetent. 

2. Congress consider legislation to authorize the Secretary 
of the Interior to revoke restricted fee patents and issue 
In lieu thereof trust patents for lands in heirship status, 
without the consent of the heirs and devisees, provided 
that the Secretary of the Interior has determined that pro
posed sales or partitions are prevented because of the re
stricted fee patent statua of the land. 
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RELUCTANCE OF COMPETENT INDIANS TO VOLUNTARILY ' 
TERMINATE THE TRUST STATUS OF THEIR LMDS ^ 

Our audit disclosed that competent Indians are reluctant to 

voluntarily terminate the trust status of their lands because of 

the personal advantages accruing from the trust status to such 

Indians, such as exemption from real estate taxes on trust land, 

and the services rendered by the Bureau in connection with the 

management of Indian trust property usually without charge or with 

relatively low fees. 

The act of February 8, I887, as amended by the act of May 8, 

1906 (25 U,S,C. 349), provides that the Secretary of the Interior 

"may, in his discretion, and he is authorized, whenever he shall 

be satisfied that any Indian allottee is competent and capable of 

managing his or her affairs at any time to cause to be issued to 

such allottee a patent in fee simple." The act of May 29, 1908 

(25 U.S.C, 404), provided that the Secretary of the Interior "shall 

ascertain the legal heirs" of deceased allottees, and "if satis

fied of their ability to manage their own affairs shall cause to 

be issued in their names a patent in fee simple" fdr their lands. 

In a memorandum to the Assistant Secretary of the Interior 

dated February 15, 1954, the Solicitor of the Department of the 

Interior stated, as follows: 

"It is true that neither the act of May 8, 1906, 
nor the act of May 29, 1908, in terms requires that an 
application for a patent in fee must be made by the al
lottee or heirs of an allottee, but the courts have 
nevertheless held that a patent in fee may not properly 
be Issued by the Secretary of the Interior under author
ity of the- cited acts without the application or consent 
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of the allottee, *** As the Issuance of a patent in fee 
would abrogate the tax exemption, the courts held that 
a requirement of an application by the allottee must be 
implied. ***" 

* * * * * 

To determine the attitude of the Indians regarding the removal 

Ci their lands from trust status and from the Bureau's jurisdiction, 

we conducted surveys at certain of the agency and area offices 

visited. 

At the two agencies visited in the Billings Area, there were 

39 Bureau employees of Indian origin who had allotted or other in

dividually owned lands. Only 4 of the 39 had taken patents-in-fee 

on all of their lands, 5 had taken patents-in-fee on part of their 

lands or had sold parv of their lands, and the remainder held all 

their lands in trust. Discussions held with some of the Indian 

employees disclosed that their primary reasons for retaining their 

lands in trust status stemmed from the financial advantages gained 

(tax exemption), and that there was little positive Incentive for 

an Indian owner to obtain a patent-ln-fee unless he wished to sell 

the land because of this tax exemption and because the administra

tion of Indian lands and most of the related costs is borne by the 

Federal Governraent, 

The Superintendent at the Turtle Mountain Consolidated Agency, 

Aberdeen Area, estimated that not more than 10 percent, or between 

800 and 900, of the Indians under agency jurisdiction could be con

sidered competent. 

We conducted a survey of the Minneapolis and Aberdeen Areas 

to deterraine the number of Bureau employees who still retain land 
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in a trust status. Questionnaires were sent to the Superintendents 

of the agencies and the two Area Directors for distribution to the 

individual employees of Indian blood, A total of 34o employees 

completed the questionnaire indicating they held land in a trust 

status. The replies as to why the lands were still in trust 

status and whether fee patents have been applied for are classified 

as follows: 

Reply 

To avoid land taxation 
Complicated heirship problems 
Wish to retain land in trust status 
Holding land for own use 
Personal reasons 
Fee patent applied for 
Fee patent will be applied for 

Number 
of replies 

24 
60 
113 
54, 
58 
1 
30 

340 Total 

It will be noted that only 1 employee in these 2 areas has applied 

for patent-ln-fee and that only 30 out of the remaining 339 stated 

any Intention of voluntarily terminating the trust restriction on 

their lands. 

Examples of employees who indicated that they did not Intend 

to apply for fee patents are: 

1, Area Director, GS-15, at one of the area offices, 

2, Roads Engineer, CPC-9, at one of the agencies, 

3, One of the Area Finance Officers, OS-12, who owns a one-
half undivided Interest in an allotment. 

In his reply to the 'questionnaire, the Area Director stated: "So 

long as I may legally retain these land holdings in trust and 

thereby keep down my personal expenses I Intend to do so, I con

sider it a right similar to certain entitlements that I have as a 

World War II veteran," 

2a 

ll 

The Anadarko Area Director, at our request, submitted a ques

tionnaire to area personnel of Indian blood to ascertain why they 

did not request removal of restrictions if they owned an interest 

In trust lands. We received replies from 258 employees. Of these, 

169 did not own any trust land and l4 did not furnish any informa

tion. The remaining 75 replies, indicating ownership, are summa-̂  

rlzed as follows: 

Application for removal of re
strictions filed 

To keep land iTrom being taxed 
by the state 

Not Interested in having re
strictions removed 

Heirship Interest (note a) 
No reason given for not re
questing the rê moval of 
restrictions 

Total 

3 

5 

30 
22 

2^ 
15 

40 
29 

20 

100^ 

^Heirship Interest being given to indicate that, regardless of how 
the employee felt,this fact prevented the restrictions from being 
removed. 

It will be noted that 47 percent were not Interested in having 

the restrictions removed. Examples of the reasons given in answer 

to.the request as to why fee patents or the removal of restrictions 

were not requested follow. 

Engineering Aid, GS-4 

"It was not costing me anything to keep it as it is 
and too, understand that fee patents are hard to 
get," 

Administrative Assistant, GS-7 

"As a matter of principle." 
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Clerk-stenographer, GS-3 

"I do not feel it is to my advantage to do so." 
"Not to my advantage to have restrictions removed," 

. Machine Operator 

"To keep from being taxable" 

Clerk, GS-4 

"I prefer to keep ray land in a restricted status." 

Teacher-Advisor, GS-7 

"The land has little value and removal of restric
tions would have no effect in one way or the other," 

Laundry Manager, CPC-6 

"liiy reason is I want to leave it under restrictions 
as long as I can," 

Department Head (Guidance), GS-9 

"Not Interested in selling" 

Teacher (Home Economics), GS-7 

"There has been no occasion to use it," 

Laborer 

"To keep from being taxable" 

No evidence was indicated, regarding the 49 percent having heir

ship Interests and those giving no reason as to whether they de

sired the removal of restriction, to lead to a conclusion that 

they would request such action. 

The Muskogee Area Director, at our request, circularised area 

personnel of Indian blood to ascertain why they did. not request re

moval of restrictions if they owned an Interest in trust lands. 

We received replies from 196 employees. Of these, 162 did not own 

any trust land. The remaining 34 replies, indicating ownership, 

are summarized as follows: 
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Application for removal of re
strictions filed 

Removal of restrictions pro
hibited by tribal policy 
until recently 

Heirship Interest (note a) 
Not interested in having re
strictions removed (includes 
those who like BIA supervision 
and desire to keep land from 
being taxed) 

No reason given 

Total 

6̂  

1 
9 

12 
10 

3 
26 

35 
30 

34 100$g 

Heirship Interest being given to indicate that, regardless of how 
the employees felt, this fact prevented the restrictions from be
ing removed. 

It will be noted that 35 percent were not Interested in having 

the restrictions removed. Examples of the reasons given in answer 

to the request as to why fee patents or removal of restrictions 

had not been requested follow. 

Engineering Aid. GS-5 

"Only reason that Indian Service would remove re
strictions was for land sale, and I do not want to 
sell," 

Soil Conservationist. GS-7 

"I have not applied for reraoval of restrictions or 
fee patent because the above request is raade only 
for the purpose of selling the land and I have never 
had the desire nor heed of selling my land." 

Home Extension Aid. GS-5 

"There has been no especial need to change the sta
tus of land holdings," 

Teacher-Advisor. GS-7 

"It gives' me a feeling of security to know I can 
secure advice and that my.interests will be pro
tected if needed," 
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Law Clerk, GS-5 

"Not necessary - keep from paying taxes," 

Soil Conservationist, GS-7 

"Because of the protection of departmental lease con
tracts and because of its non-taxable status," 

There were no indications that the 26 percent having heirship in

terests and the 30 percent who gave no reason would request that 

restrictions be removed. 

The policy of the Congress, as declared in House concurrent 

resolution IO8, Eighty-third Congress, is that Indians within the 

territorial limits of the United States should assume their full 

responsibilities as American citizens as rapidly as possible, 

(See p, 9,) It is probable that Indian employees of the Bureau 

who show no desire to have their lands removed from trust status 

are not likely to encourage other Indians with whom they come in • 

contact, by reason of Bureau employment, to request patents-in-

fee, certificates of competency, or orders removing restrictions. 

The act of August 11, 1955 (69 Stat. 666) , authorizes and di

rects the Secretary to issue, without application, an order remov

ing restrictions to any Indian of the Five Civilized Tribes who, 

in the judgment of the Secretary, is able to manage his or her own 

affairs. There is no general legislative authority, however, to 

permit the Secretary to convey to competent Indians clear title to 

their lands without application by the Indian, The absence of 

this authority has complicated the withdrawal of Bureau supervi

sion over Indian lands. 

# 
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Reeomme-pdat ion 

To facilitate the withdrawal of Bureau supervision over lands 

of competent Indians, we recommend that-the Congress consider leg

islation which would—without prejudicing any existing exemption 

frora taxation constituting a vested property right—authorize the 

Secretary of the Interior to issue patents-in-fee, certificates of 

competency, or orders removing restrictions, whichever is appropri

ate, to all Indians holding restricted lands who have been deter

mined by the Secretary to be competent, without requiring the ap

plication or authorization of the Indian, where such authority is 

not granted under existing legislation. 

The Department has Informed us that it believes that the 

great majority of the Indians owning trust or restricted land 

would oppose the implementation of this recomraendatlon. 
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SUBIOBGINAL LANDS 

^ Under provisions of Executive Orders No. 7792 and No. 7868 

dated January 16,and April 15, 1938, respectively, and supplemen

tal orders Issued subsequent thereto. Jurisdiction over about 

628,000 acres of Govemment-owned lands, usually referred to as 

submarglnal lands, has been transferred by the Secretary of Agri

culture to the Secretary of the Interior. This transfer Included 

about 455,000 acres in the State of New Mexico. The act of Au

gust 13, 1949 (25 U.S.C. 621), provided that title to the portion 

of these lands used by the Pueblo and Canoncito Navajo Indians was 

in the United States of America in trust for the tribes, bands, or 

groups of Indians occupying and using same and declared that the 

remainder of these New Mexico lands were a part of the public do

main to be transferred to the Bureau of Land Management. Also, 

the act of July 20, 1956 (70 Stat. 581), provided for the convey

ance of about 27,000 acx*es of submarglnal lands to the Seminole 

Tribe in the State of Florida to be held by the United States in 
• - • • 

trust for the Tribe. Consequently, there remain about 346,000 

acres of Government-owned submarglnal lands which are to be admin

istered by the Commissioner of Indian Affairs for the benefit of 

such Indians as he may designate. The lands were purchased by the 

Farm Security Administration of the Department of Agriculture 

under provisions of various laws. 

^National Industrial Recovery Act of June l6, 1933, title II (48 
Stat, 200); Emergency Relief Appropriation Act of April 8, 1935 
(49 Stat. 115): act of August 24, 1935, title I, section 55 {^9 
Stat, 750, 781); Bankhead-Jones Farm Tenant Act of July 22, 1937, 
as amended, title III (7 U.S.C. 1010, 1011). 
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Rental and use of submarglnal lands 

Our audit- on the administration of Government-owned submar

glnal lands was carried out on lands under the Jurisdiction of 

the Bureau of Indian Affairs Aberdeen Area Office which has about 

36 percent of these lands under its Jurisdiction, The audit dis

closed that these lands are rented by the Bureau to Indian tribes 

at nominal rates, that a considerable percentage of these lands 

are in tum permitted by the tribes to Indians and non-Indians at 

higher rental rates, and that the Bureau had not been depositing 

the rental Income accruing to the Govenament on these lands into 

the Treasury as raiscellaneous receipts. 

Subraarginal lands, rented bv the Bureau 
at nominal rates 

The Bureau rents the submarglnal lands in the Aberdeen Area, 

under revocable permits, to various tribes at norainal rates of 1 

or 2 cents an acre. The tribes have in turr̂  pv;rmltted these lands 

to Individual Indians and non-Indians usually at much higher rates, 

The annual rental fees paid by the tribes under 10-year permits 

are as follows: 

Aberdeen Area 
name of agency 

Cheyenne River 
Pierre: 

Crow Creek Reservation 
Lower Brule Reservation 

Pine Ridge 
Rosebud 
Standing Rock 
Turtle Mountain Consolidated: 

Fort Totten Reservation 

Total 

Permit period 

12-1-47 to 11-30-57 

Number Annual 
of rental 
acres f^^ 

5,111 

1-1-50 to 12-31-59 20,474 
4-1-48 to 3-31-58 14,273 
11-1-47 to 10-31-57 46,522 
4-5-44 to 4- 5-54 28,730 
4-1-48 to 3-31-58 10,965 

1-1-48 to 12-31-57 1.424 

51 

409 
285 
930 
358 
109 

^ 1 4 

127.499 $ 
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The Superintendent at the Pierre Agency, which Includes the 

Crow Creek and Lower Brule Reservations,,estimated that the tribe 

eamed $10,000 from this land in fiscal 1955» or about $9»300 more 

than the Bureau's fee of $694. At the Turtle Mountain Consolidated 

Agency, the Superintendent estimated that the tribal Income would 

be about $1,000 from land rented from the Bureau at $14 a year. 

At the Crow Creek Reservation, 14,498 acres of the 20,474 

acres of subraarginal land rented to the tribe, or about 70 percent, 

are in turn perraltted to non-Indians, At all other reservations 

of the Aberdeen Area, at least 30 percent of the submarglnal land 

is permitted by the tribe to non-Indians, Most of these lands are 

used for grazing. Only 435 acres of submarglnal lands were under 

cultivation in the Aberdeen Area during calendar year 1955. We 

have been informed by the Bureau that these subraarginal lands do 

not consist of a solid unit but are coraprised of separate tracts 

scattered throughout the reservation and, in general, can be used 

only by the operator of the contiguous land. 

The perrait for the Rosebud Tribe, renewed by.the Bureau for 

the period April 1, 1954, to October 3I, 1957, considerably in

creased the incorae to the Govemment. Under the terras of the re

newed permit, the tribe is required to pay a rental fee based on a 

per pound beef price determined by averaging the market value of 

beef during the period of January I6 to April 15 of each year. 

Bureau employees informed us that this formula is sirailar to the 

one used by the Bureau of Land Management to determine grazing 

land rentals. The Bureau's annual rental incorae under this permit 
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is estimated at $4,464 compared with the annual rental Income of 

$358 provided under the terms of the permit in effect from April 

1944 to April 1954. 

Much land, however, continues to be rented by the Bureau at 

nominal rates under revocable permits having several years to run. 

Disposition of reveiiues from submarglnal T^TK^ 

Our audit of the Aberdeen Area Offico for fiscal year I955 

disclosed that revenues accruing to the Government from rental of 

submarglnal lands to Indian tribes continued to be held by the Bu

reau in deposit accounts of the Indian Service Special Disbursing 

Agents. ' At June 30, 1955, these deposits totaled $75,348 for the 

Aberdeen Area. 

During the audit of the Aberdeen Area Office for fiscal year 

1954, we questioned the Bureau's disposition of these revenues. 

Title to these lands has remained in the Government since their ac

quisition and, in our opinion, the rentals derived therefrom 

should have been-deposited into the Treasury as miscellaneous re

ceipts. 

By letter dated November 1, 1954, the Area Director Informed 

us that the Washington Office had been asked for advice as to the 

disposition of this revenue and that on October 26, 1954, he was 

Instructed to continue to credit this revenue to special deposits 

pending legislation to place title to the land in the tribes. 

By memorandum dated November 23, 1955, however, the Assistant 

Commissioner (Administration) Instructed all Area Directors and ac

counting offices to deposit in the Treasury as miscellaneous 
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receipts all rentals previously received and hereafter collected 

from submarglnal lands. 

Bureau records shov; that at January 31, 1956, the revenues 

from submarglnal lands totaled $208,290 and was eamed at agencies 

under the Jurisdiction of the following area offices: 

Area Office 

-Aberdeen, South Dakota 
Billings, Montana 
Minneapolis, Minnesota 
Muskogee, Oklahoma 
Portland, Oregon 

Amount 
of revenue 

$ 79,115 
87,113 
31,327 
5,305 

$208,290 Total 

At January 31, 1956, the Bureau reported that $131,127 had been de. 

posited into the Treasury as miscellaneous receipts and that the 

balance of $77,163 was still on deposit with tbe Bureau, 

Recommendation 

To provide a fair retum to the Govemment on submarglnal 

lands rented by the Bureau, we recommend that the Commissioner 

take further action to Increase the rental rates,-̂  

Proposed transfer of subraarginal lands 
tp Indian tribes 

Proposed legislation has been introduced in the Congress on 

several occasions providing for the transfer of submarglnal lands 

Since the preparation of this report the Departraent has advised 
us that the tribal delegations of those tribes whose permits are 
to be renewed in the near future have been advised that their per. 
mlts will not be renewed at the previouB rates. 
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to specific Indian tribes. For example, the following bills were 

introduced in the Eighty-fourth Congress, 

Bill 
number 

S. 622 
H.R. 3917 
H.R. 506 
S. 2122 

H.R. 9451 

Reservations 
Involved 

Blackfeet 
It 

Standing Rock 
White Earth 
Seminole 

These bills provide that the lands be conveyed to the United States 

in trust for tribes on the reservations listed above. None of 

these bills have been enacted into law except for H.R, 9451 which 

was enacted into Public Law 736 (70 Stat, 581) on July 20, 1956. 

Bureau officials have informed us that the present Department 

policy is to report unfavorably on any such proposed legislation 

until the tribe concemed presents a proposed land-use plan satis

factory to the Department, Such land-use plans include informa

tion as to how and by whom the land is to be used. In favorably 

reporting on H,R, 9451, the Department pointed out that transfer 

of these lands to the Indians will assure them of a permanent base 

for the continued operation and improveraent of their livestock en

terprise and that the Indians have raade effective use of the lands. 

Because the conveyance of the subraarginal lands into trust 

status for the tribes does not eliminate the Bureau's responsibili

ties in supervising the use of the lands but does elimlrots the In

come to the Governraent frora the lands, we believe that submarglnal 

lands generally should not be .transferred to tribes unless the 

tribe concerned submits a satisfactory land-use plan and unless 

such transfers lead to accomplishing the ultimate objective of 

termination of Federal supervision of Indians, 
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FEES FOR SERVICES RENDERED BY THE BUREAU 

The Secretary of the Interior is authorized by law (25 U.S.C. 

413), in his discretion, and under such rules and regulations as 

he may prescribe, to collect reasonable fees to cover the cost of 

any and all work performed for Indian tribes or for Individual 

Indians, to be paid by vendees, lessees,or assignees, or deducted 

from the proceeds of sale, leases, or other sources of revenue. 

Under rules and regulations prescribed by the Secretary of the In

terior, however, the fees charged for services rendered by the 

Bureau in connection with the management of Indian trust property 

are usually relatively low and, for some of the services performed 

for Indians by the Bureau's Branch df Realty, fees are not pre

scribed. 

The Secretary of the Interior Survey Teara in referring to the 

activities of the Bureau's Branch of Realty in a report on the Bu

reau of Indian Affairs, dated January 6, 1954, stated in part as 

follows: 

"The Survey Teara noted that either norainal fees or 
no fees are charged for services perforraed by the 
Branch, »»* The Survey Teara believes that this type of 
activity should be largely self-supporting. The fees 
now collected do not nearly cover the costs of this ac
tivity," 

On April 12, 1954, in reply to the Survey Teara report, the 

Commissioner of Indian Affairs stated in part as followst 

"The present fees collected for various land trans
actions will be carefully studied to determine what re
visions are necessary. Consideration also will be given 
to the establishment of fees for such land transactions 
as exchanges, gifts, rights-of-way, and partitions, 
which heretofore have not had fees, *** The present 
schedule of fees for probate services is being studied 
with a view toward its revision," 
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At March 31, 1956, however, the fee structure on the manage

ment of Indian trust property had not been revised and fees sched

ules had not been established for land transactions for which fees 

are not charged. 

Recommendation 

To reduce the cost to the Government of administering land 

transactions, we recomraend that the Coraraissioner take the neces

sary action to establish, as soon as possible, a fee structure 

based upon the objective of covering the cost of furnishing these 

services. We recoĵ nlze that those services which the Governraent 

renders without charge to all citizens such as soil conservation 

assistance should not be considered in arriving at the cost of 

services rendered. 

Need for revision of probate fees 

One of the fee schedules in need of revision requires con

gressional action. It involves the fees assessed by the Bureau 

for probating estates containing individual Indian land Interests. 

During our audit of administration of Indian lands, we reviewed the 

probate fees charged in the Bureau's Anadarko, Oklahoma, Area and 

the related, costs. The audit disclosed that the costs of probate 

services rendered by the Government are not recovered and that the 

larger estates do not bear a proper share of the costs of probat

ing and administering Indian estates. Moreover, the fees charged 

by the Bureau for probating and administering the estates do not 

compare favorably with fees charged for similar services under 

Oklahoma statutes. 
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The code of Federal Eegalations (25 CF.R. 81.22) provides 

for the assessment of fees for probatlmg trust or restrloted es

tates in aoooraanoe «lth law (25 U.S.C. 377). «B follows: 

Estate valuation 

ft 000 to $249 „ ^^^ 
250 and not exceeding $1,000 

over 1.000 and less than $2,000 
2 000 and not exceeding |3,000 

over 3,000 and not exceeding :5,000 
over 5I000 and not exceeding $7,500 
over 7,500 

Fee 
assessed 

^ % 20a 
25 
30 
50 
65 
75 

^It is noted that the $20 fee is 2 percent of the valuation at 
the top of the bracket. An estate of $250, however, is charged 
8 percent. 

During the 1955 fiscal year 221 probate cases, involving estates 

totaling about $1,550,000, were concluded by the Office of the Ex

aminer at the Shawnee Subagency in Oklahoma, The examiner probated 

cases for the Southern Plains Agency and Pottawatomi Area field of

fices of the Anadarko Area, Quapaw Subagency of the Muskogee Area, 

Winnebago Indian Agency of Minneapolis Area, and Shawnee Civil -

War Claims. Of the 221 cases, 68, or 30 percent, were valued in 

excess of $7,500 each. Fifty-four of these estates, or over 24 

percent, were valued in excess of $10,000 each. The Bureau as

sesses a flat fee of $75 for probating and administering all es

tates in excess of $7,500, 

Although the various state statutes are not uniform in stating 

fees for the probating and administering of estates, the State of 

Oklahoma provides a comparison with the provisions of 25 C.P.H, 

81,22, 
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The Oklahoma Statutes, 1951, vol. II, title 58, sec, 527. 

provide: 

"In fees and commissions.—When no compensation is pro
vided by the will, or the executor renounces all claim 
thereto, he must be allowed commissions upon the amount 
of the whole estate accounted for by him, ***, as fol
lows: Por the first thousand dollars, at the rate of 
five percent; for all above that sum, and not exceed
ing five thousand dollars, at the rate of four percent; 
for all above that sum, at the rate of two and one-half 
percent; and the same commission must be allowed admin
istrators, ***," 

Examination of the estate of an Indian in the Anadarko, 

Oklahoma, .Area disclosed that the deceased possessed an estate of 

$172,255 under control of the Bureau and an estate of $112,572 

subject to probate and administration under the laws of the State 

of Oklahoma, or a total estate of $284,827. 

On an estate of $172,255 the laws of the State of Oklahoma 

provide for a fee of $4,391 in executor's comralsslons. An Indian 

holding restricted lands and individual Indian raoneys in the sarae 

amount receives coraparable services frora the Government at a cost 

of ^75* 

A further consideration is that the Government is not recover

ing the costs of probating and administering Indian estates under 

the Jurisdiction of the Bureau of Indian Affairs, During fiscal 

year 1955 the Office of the Examiner at Shawnee, Oklahoma, ex

pended $12,747 while fees assessed under the provisions of 25 C.P,R. 

81.22 amounted to $9,815. 

Additional costs are Incurred in the probating and administer

ing of Indian estates by the Bureau, Bureau employees periodically 

report estates to be probated to the Examiner and do the prelimi

nary work of heirship determination. They receive moneys for the 
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estate and hold such moneys in trust. After probate, the results 

are processed through the various land and individual Indian mon

eys records; postings,often complex, are made to heirship index 

cards, land allotment records, tract books, the individual Indian 

money accounts; and creditors of the estate are paid. 

The cost of these services, excluding the cost of the time 

allocable to the handling of individual Indian moneys and the 

Osage Agency which finances its own functions, approximates 

$7,000. This amount is based upon the 1955 fiscal year cost bf 

land management expenses allocated in accordance with information 

received from area officials. 

We were informed by area officials that 10 percent of the 

employees' time in the handling of individual Indian money accoimts 

Is applicable to probate cases. Accordingly, the estimated cost 

of general trustee services for fiscal year 1955 applicable to 

probate work amounts to $6,470, The total cost for probate work 

performed in connection with the cases handled by the examiner at 

Shawnee Subagency is estiraated at $26,217. This estiraated cost is 

conservative because it does not Include similar Bureau costs of 

the Quapaw Subagency and Winnebago Indian Agency, under the Juris

diction of other Bureau area offices but included in the workload 

handled by the Examiner of Inheritance at the Shawnee Subagency. 

Recommendation 

To reduce the cost to the Govemment of probating and admin

istering Indian estates, we recommend that the Congress consider 

legislation designed to increase the income from probate fees to 

provide in the aggregate for the recovery of costs to the Govern

ment of processing probate cases, 
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BACKLOG ON LAND TRANSACTIONS 

One of the factors contributing to the delay of withdrawal of 

Bureau supervision over Indleji Affairs is the backlog on land 

transactions. The Bureau reported at June 30, 1955, a backlog of 

13,095 land transactions of all types compared with 13,280 cases 

at July 1, 1954. During the 1955 fiscal year, 23,875 new cases 

were received and 24,o60 cases were closed. These statistics do 

not agree, however, with the total cases reported by the Bureau 

field offices. The field reports show an aggregate backlog of 

13,132 cases at June 30, 1955, compared with 9,678 cases at 

July 1, 1954, (See appendix C ) Accordingly, the aggregate of 

the sums in field reports show a backlog Increase in fiscal year 

1955 of 3,454 cases compared with a decrease in backlog of 185 

cases reported by the Central Office, Bureau officials could not. 

furnish documentation supporting the differences between the sta

tistics reported by the field and those reported by the Cigntral Of

fice to the Congress. 

Our review of the Bureau's reports on land transactions dis

closed that a considerable percentage of the backlog consists of 

cases relating to the sale of land. Following is a summary of the 

number of cases closed during fiscal year 1955 compared with the 

backlog at June 30, 1955, as reported by the Bureau. 
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Pee patents 
Sales 
Leases and permits 

Other land cases 

Total 

Cases closed 
during fiscal 

781 
2,803 
14.933 

18,517 

Backlog of 
cases at 

J.m^ 30. 19'?'? 

910 
5,668 

.JU2M 
8,758 

4.374 

13.132 24,060 

In the Aberdeen and Minneapolis Areas, the backlog of pending 

land sales Increased during fiscal year 1955, as follows: 

Aberdeen 
Minneapolis 

Number of 
i?ending land sales at 
June 30, June 30, 

1,388 
867 

243 
808 

Increase 

1,145 
59 

Bureau 
estimate of 
man-years 
to complete 

10 
9 

These statistics Include land sales where processing was started 

after an application to sell was submitted by the Indian, 

As of June 30, I955, the Billings Area had a backlog, of 2,694 

land transactions of various types. The backlog, which increased 

by 821 transactions during the fiscal year, consisted primarily of 

applications for sale, patents-in-fee, leases and permits, and pro

bate inventories. 

The Phoenix Area reported a backlog of 221 land transactions 

at June 30, 1955, including 126 probate transactions. Although, 

according to Washington records, no backlog was reported by Papago 

Agency, agency officials Informed us that there is a backlog of 

about 500 probate cases. Since I950 the Examiner of Inheritance 

had not determined the heirs of Indians under the jurisdiction of 

the Papago Agency who have died Intestate possessed of trust or 

restricted property. Bureau officials stated that the reason for 
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thl6 delay is the reluctance of the Indians to furnish Examiners 

with information on deaths and probable heirs. 

Bureau officials Informed us that the basic reason for the ex

cessive backlog of land transactions is the lack of qualified per

sonnel. Since the close of fiscal year 1955 additional funds have 

bsen made available for Branch of Realty activities, as follows: 

Location 

Area: 
Aberdeen 
Anadarko 
Billings 
Gallup 
Juneau 
Minneapolis 
Muskogee 
Phoenix 
Portland 
Sacramento 

Washington Office 

Total 

Fiscal .year 1955 
Positions Funds 

Fiscal year 1956 

18 
15 
8 
9 
2 
14 
14 
5 

-I e 

17 

121 

$107,873 
68,854 
38,869 
36,504 
16,130 
61,344 
60.938 
32,731 

118,647 

15^.070 

$792.228 

Positions 

40 
20 
27 
13 
2 
16 
14 
14 
35 
17 

24^ 

Fund's 

$ 225,744 
97,233 
134,887 
60,368 
16,130 
73,473 
60,938 
72,900 
184,514 
132,216 

2561^21 

$1,314.824 

During fiscal year I956 considerable progress has been made by the 

Bureau in reducing the land backlog. 

Our review of land transactions procedures disclosed, however, 

certain deficiencies which contribute to the backlog. These de

ficiencies Include the maintenance of duplicate land records, the 

failure to prescribe procedures for maintenance of land records at 

agency offices, and the unnecessary processing of patent-ln-fee 

cases. 

Maintenance of duplicate land records 

Records on Indian lands are maintained by the Bureau of Indian 

Affairs at various area and agency offices and the Branch of Realty 

in Washington, D.C. 
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The principal records maintained by the Branch of Realty in 

Washington are as follows: 

1. Schedules of allotments to individual Indians on all 
reservations where allotments have been made, except the 
Five Civilized Tribes. 

2. Tract books, 

3. Plats of certain allotments, 

4. Indexes to allottees for each reservation, 

5. Pile of copies of deeds. 

6. File of requests for patents-in-fee. 

Records maintained by the Bureau of Indian Affairs at the 

agency level Inolude files of deeds, requests for patents-in-fee, 

and trust patents."^ Many agency offices have tract books but these 

are not used extensively because, in many oases, they have not been 

kept up to date. Moreover, deed files and tract books are main

tained at certain area offices. All area offices keep files of 

requests for patents-in-fee. All records on lands of the Five 

Civilized Tribes of Oklahoma are in the field except for some 

deeds. 

The Washington Office of the Bureau of Land Management, De

partment of the Interior, also maintains records for the process

ing and issuance of patents-ln-fee, principally as follows: 

1. Tract books 
2. Pile of trust patents 
3. Pile of requests for patents-ln-fee 
4. Pile of patents-ln-fee 

^If the Indian requests the trust patent, a receipt for this docu. 
ment is kept in this file. 
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After the lands become Indian lands and are tumed over to the Bu

reau of Indian Affairs for administration, the Bureau of Land Man

agement no longer keeps a record except for patents that It Issued. 

Bureau of Indian Affairs officials stated that, because of 

the Inaccuracy of the land records apparent frora tht:; dissimilar 

entries for the same transaction in Washington and field records, 

the records cannot be decentralized until Central Office and field 

records are reconciled and properly adjusted.•*• 

Failure to prescribe land record procedures 

There are no written procedures or regulations in the Indian 

Affairs Manual, and Bureau officials informed us that there are 

no other prescribed written procedures, on the land records to be 

maintained at the agency offices. Consequently, land records at 

agencies are not always maintained in a manner to provide readily 

complete and consistent Information necessary to process land 

transactions. Moreover, requests for information by agencies to 

the Central Office and considerable research at agencies may be 

necessary to process land transactions, thereby delaying the 

processing and contributing to the backlog. 

According to Bureau officials, the records to be maintained 

at the agencies are as follows: 

Allotment and Estate Record Cards 
Index and Heirship Cards 
Cross Reference Ihdex to Index and Heirship Cards 

"•Since the preparation of this report the Department has inforraed 
us that this matter is being Studied, 
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Our field audit disclosed, however, that, at the Turtle Moun

tain Consolidated and Winnebago Agencies of the Aberdeen Area,land 

records other than the ones listed above were in use. The records 

used did not contain the information needed to facilitate probate 

work and processing of land transactions. 

Processinjâ  of patent-in-fee applications 

The many reviews of applications for patents-ln-fee and the 

issuance of patents-ln-fee in Washington delay and unnecessarily 

Increase the cost of processing the applications, Patent-in-fee 

applications are made by Indians desiring to remove their land 

from Bureau supervision. 

The procedures followed in lssul3ig patents-ln-fee are: 

1, Application received, documented from available land rec
ords, and approved by Agency Superintendent. Forwarded to 
Area Director, 

2, Reviewed and checked against available area office land 
records. Application approved by Area Director and for
warded to Branch of Realty, Central Office. 

3, Reviewed and checked against Central Office records on a 
spot-check basis. Approval of all applications recorded 
in tract.books. Forwarded to Bureau of Land Management, 

4, Approved application passes through Adjudication Section, 
Patents Section, and Records Section of the Branch of 
Field.Services of Bureau of Land Management, Patent is
sued and forwarded to Branch of Realty, BIA Central Office. 

5, Issuance of the patent recorded in the tract books of the 
Branch of Realty, Patent transmitted to Indian agency. 

6, Patent forwarded to patentee and recorded in agency land 
records. 

It will be noted that a patent-ln-fee case is processed by six dif

ferent organizational entitles within the Bureau of Indian Affairs 

and the Bureau of Land Management, resulting in unnecessary costs. 
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According to a Bureau study, in the central office of the Bureau 

of Indian Affairs alone, the handling of 78I cases during fiscal 

year 1955 required an estiraated 25 raan-weeks. 

Besides additional costs, the present procedures also result 

in delayl2ig the issuance of patents-ln-fee. Moreover, letters of 

inquiry frora the landowners, prospective land purchasers, and 

others on delays In issuing these patents also Increase the work

load. Branch of Realty officials stated that rauch of this corre

spondence would be eliminated if patents were issued in the field. 

Bureau officials of the Branch of Realty estimate that 90 percent 

of the patents could be Issued on the basis of agency records 

without referral to Washington. 

Allotted Indian land raay be conveyed to a purchaser by a deed 

signed by the Indian owners or a patent-in-fee Issued by the Bu

reau, Under current prescribed procedure (54 lAM 202,03L) the 

Area Director is authorized to approve the Issuance of deeds with

out prior Washington approval. Requests for patents-ln-fee, how

ever, are required (54 lAM 201,033) to be "forwarded to Washington 

for processing and issuance of the patent. 

Recommendation 

To reduce the backlog of land transactions and to reduce the 

cost of and delay in processing land transactions, we recommend 

that: 

1, The Coramissioner take appropriate action to eliminate the 
duplicate land records maintained by the field and Wash
ington and to have rules and regulations prescribed in the 
Indian Affairs Manual on the land records to be maintained 
at the field offices. 

46 



r' 

2. The Commissioner consider havliig regulations on the 
processing of i)atents-in-fee revised to permit Area Di
rectors to issue such patents so that all patent-ln-fee 
cases do not have to be processed in Washington. 

APPENDIXES 
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2,22 
2.22 
2.?2 
2.22 
2.22 

'. •1.25 
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im.iOATis l̂(:^ ALLCi-„-.r>T M I ; ; ; . U 1 ( (-[i IU 'ii..= c/--i;t 
rm; ic,piiiii ' i /^.\i».i)) (Hi.-,i'..ri) r.r H i . ; n.'iUVtJi'.v.'-, 

AN Al lii(Mi-.(J(^ ilAf- UOf /ir[.tl MAtt TO T»IE IHOJVJOOAL , 
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Winnebago Agenoy 
Winnebago, Nebraska 
March 8, 195^ 

Hemorcmdum 

Tot Aberdeen Area Director 
Attention» Mr, Hex Barnes 

FromI V, E. Godfrey, Superintendent . 

Subject! Proposed sale of the allotment of Frank Whlrllngthunder, 
Winnebago allottee L-35^, comprising land described as 
the NW/5 SW/4, Sec, 1, T. 25 N., H, 7 E. 

This case Is sent to you because It Is typical of a number of 
cases with a multiplicity of heirs. The difficulties In complying 
with the present regulations as to sale of the land are also typi
cal. It Is this type of case where sale Is most Justified. The 
land Is outside an Indian-use area| there are no Indians that we 
know who could either rent br buy the landi and the great number 
of heirs require much clerical work In dividing the Income, 

There are enclosed petition for sale, supported by. as many 
sl^atures as we could get, and a certificate of appraisement. 
The certificate Is nearly three years old and, of course. Is no 
longer valid. However, If the land oan be offered for sale a new 
appraisement will be made. 

For your easier checking a dot has been placed before the. 
names of those who have signed. Those to whom petitions were sent 
and returned unclaimed by the post office department are deslg-' 
nated by a circle. Those who are deceased and the heirs as yet 
undermined are designated by a cross. Where there Is no marking, 
either we do not have current addresses or the heirs have not re
turned the petitions sent to them. The summarization shows the 
following. 

Signed 78.10)^ 
Mall returned unclaimed 2.20)S 
Unprobated estates 12.90^ 
Addresses unknown cr failed to 
.return petitions 6,80Jt 

The unprobated estates are six In number. Hearings have been held 
on three of these but the findings are not yet available. Two 
have died since the last time the Examiner of Inheritance was here. 
The estate of Thomas Boucher, a white man, probably will never be 
probated. He left no children. His nearest relatives live In New 
England and seem not to be Interested, probably because his sev
eral small undlvld'ed Interests In Winnebago land would not equal 
the cost of probate. A local attomey has been trying to start 
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probate proceedings but with no success to date because of the non-
Interest of his family. 

At least another year must elapse before the remainder of the 
estates oan be probated. Many of the heirs are old and the odds 
are that some of them will die In the Interim. It Is unlikely 
that there will ever be a time but that there will be probate hear
ings pending. The estate will continue to grow In complexity. 

You will note that In the estates listed under decedents Nos, 
25, 27, 28, 29, 30, 31, 37, and 38 the Fr̂ n̂k Whlrllngthunder allot
ment was not shown In the property Inventory. It Is assumed that 
the Examiner of Inheritance will have to modify his findings ac
cordingly. 

If an exception to the regulations can be made In this case 
and similar cases It will enable this office to dispose of some 
lands which do nobO(?y -nuch good and which cause a substantial 
share of our clerical work In the IIA and Land Departments and 
will allow the employees to spend their time on more constructive 
work such as bringing the probate records up to date. 

It required not less than ̂ 8 man-hours of work to process tha 
papers enclosed. 

V. E, Godfrey 
Superintendent 

Enclosure 

VEGodfreytrs 
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BACKLOG OP UmP TBANaACTIONS BEPOBTgD BY SDSEAP glEIP LOCATIOPS 

AS OP JnWE ^ 0 . IQIU AMD IPS'; 

Aberdeen Anadarto B l l l lnRa 
Type of t ransac t ion 19b^ 195? 1954 lS)g5 1954 

Gallu 

locat lonB and f i s c a l years " 
wasmngt'on 
(Cherokee, 

Minneapolis Wiinkogee Ptioanlic ' Portland Sacramento N.C.) 
igst 1955 195* 1955 i25Jt iaisiaatiSLiS i9gt .i^5S' 1954 1955"rgsT 

Fatents-ln-fee 

Sales 

£xcban£e8 

Partitions 

Denoval of restrlct^lans 

Certificates of cospeteney 

Purchases 

Leases and ;>ezislts 

Rl^ts-of-way 

Probate Inventories 

Probate postings 

Other 

3^ 259 13 29 2l8 281 

243 1,388 421 438 730 1,094 

90 

2 

2 

245 

38 

3 

2 15 

36 703 

4 30 

248 

558 

52_ 

15 19 

20 43 

5 16 

1 4 

4 5 

210 129 

81 56 

64 3A 

223 176 

80 

35 

67 

43 

3 1 

7 2 '808 867 

1 6 

2 

1 

16 81 2 

4 10 4 5 

581 836 151 68 1 2 

96 22 14 17 5 8 

75 

33 

193 28 102 354 3t3 

35- 69 69 522 183 

1 1 10 

461 401 2 

11 

3 2 

441 364 

225 300 27 36 

7 1,007 1,442 48 27 

9 131 201 2 16 

15 26 1 1 

11 12 6 1 

31 .to 

5 23 11 

4 

69 

70 57 45 25 851, 265 30 93 

91 116 5 7 102 114 15 20 

87 117 238 15^ 75 125 

16 9 192 119 47 2 

J^ 22 42 8 

Sj Cumulative 
Juneau total*'— 

1955 19W 19iibl954 

528 

2 3.727 

330 

76 

465 

48 

30 

2 1,975 

424 

921 

1,102 

52 

i ^ 

910 

5.668 

563 

155 

3̂ 7 

127 

lil 

2;iio 

390 

1.316 

1.151 

144 

ia^ 3.537 1,057 949 1.873 2.694 274 277 1,691 1,404 1,064 2*2 iiS I S 2.866 2,774 255 329 1 578 13,132 
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