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COMPTROLLER GENERAL 01' THE UNITED STA 
WASHINQTOH. D.c. za&la 

The Honorable Thomas P. Eagleton 
united states Senate 

Dear Senator Ea9~eton: 

8-114860 

MAR 1. 5 1978 

This is in further res90nse to your letters .of November 22, 
and December 19, '1977, requestin9 our legal opinion on several 
aspects of the Department of Housing ~nd Orban DevelopMent's 
\8UD) determination to convert the National Flood Insurance 
pcogram to a Part 8 Government-operated program. By letter 
dated Dece~ber 9, 1977, we advised that we coulo not comment 
on the lIIat Ure you raised due to then pend 1n9 lit igat 10n. !low
ever, as you are aware, the litigation has now been concludea 
and w. are responding to your inquiries. 

In addition to other matters you asked us to consider 
the following t 

--f.!2.!.L !.!qu i~~!.s~!_!:~.! .. !!I.!.!_~_.!~.~~~!!. 

Deterllline whether the flood insurance pl"oqram r~ached 
tht.t "la8t resort· where it no longer can be· carr led out 
under Part A and would be "assisted mater h.lly" by the Govern
ment'. assumption of operational responsibility? 

Evaluate "hether EOS qualifies as a fiscal 
aection 1340(a) of .~~e National FlOOd Insurance 
.2 U.S.C. §4071{a)., 

--!!Iple~~!.!t i£!!~..R~!.L~ 

agent under 
Act of '1968, 

Ass •• s whether HUD's contract with EDS authorizing the 
reimbursement of acquisition coets for space, personnel, and 
berd".re -reasonably necessary to operate a Put Il progam" 
iii Lllpleaentat'lon of Part S or. as (WD contends, • act Lvities 
preliminary to i.plementation,~ during the 3D-day perio?, 
reserved for congressional review. 42 U.S.C. §4071(b).y 

.,.- " ....... ~ 
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Our Deeeaber 9 letter explained the baekground of this 
.. tter as follows, 

"The Hational Flood Insurance Act of 
1968 (Act), 42 U.S.C. 4001 !! ~~., 
enacted a comprehensive blueprlnt for the 
.stablishment of a national flood insurance 
program. The Act authorized the secretary 
of BOD to iaplement an industry-operated 
flood insurance program with federal assis
tance in accordance with Part A, 42 U.S.C. 
4051, and, if the Secretary makes the 
deteraination required under section 1340(a) 
of tbe Act, 42 U.S.C. 4071Ca), a Government 
operated program with industry assistance 
under part B of the Act, 42 U.S.C. 4041. 
In June 1969, BUD, acting throu9h the 
Rational Flood Insurance ASlociation (NFIA,), 
an aasociation of insurance compani.s 
foraed to provide flood insurance under 
Part A of the Act, siqned an agreement 
establishing the industry-Government 
relationship that enabled the flood 
insurance program to be l~plemented under 
, ·art A. This relationship haa continued 
until recently. On November 2, 1977, 
tbe Secretary of SOD determined that the 
operation of the flood insurance program 
would be materially aasisted by the 
Governaeut'e assumption of the operational 
responsibility for the flood insurance 
program. This deter~ination and HOO ' s 
report to Congress on the reasons for 
the program chanqe are repr in.ted at 
42 Ped. Reg. 58569 (November 10, 1977)." 

As we stated in our previous letter, two of the questions 
yOu alked were in issue in National Flood Insurers ASSociation~ 
v. Harris. Civil Action No.77=2028(O.D.c:cIec'IdeOl>eCiiiiEer9, 
197Tf;-naaely, the legal requirements for conversion to a Part 
B Goyernment-operated flood inaurance program and EDS qualifi
cations .s a fiscal agent under Part B of the Act. Witb 
req.rd to the legal requirements for a conversion to a Part 
8 progaa, we obs.rve tbat the authority of the &ecretary of 
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BUD to com,ert to a Part B proqrall is not 1 illlited by a requlre
.ent that the Part A industry-operated flood insurance pro-
9[" reach sach a -laat re.ort- that a Part A program can no 
longer be succe •• fully carried out. Rather, the Act expressly 
.. powera the Secretary of BOD to convert to a Govern.ent
operated flood insurance program should she determine tbat 
.uch • con.ersion would -a •• ist materially~ tbe operation of 
the progr ... 42 U.S.C. 54071(a).~ 

Indeed, this wa. the conclusion of the Court in National 
~~_In.urer. A •• ocia~!~~1v. ~!!:!l!r - - -----.-

-!be crux of this lawsult is whether 
the Seoretary'. deteraination to convert 
to a part B proqam comports with 42 u.S.C 
54071(4'. Tn. Court is persuaded that it 
does. Tbe Court is aware of the strong 
Conqreecional preference for a. Part A pro
gram. However, 54071(a) allows the Secre
tary to convert from part A if the secretary 
aeter.1fte. that operation of the flood 
·insurance program as proviaed for in part A 
'cannot be carried ~ut, or that each opera
tion, in itself, would be assisted mater-
1ally by the Federal Government's assumption' 
of operational reaponsibility. while NfIA 
eapbasizes the first clause of §407l(a) and 
points to ostensible success of the NPI 
program UDder ita .anage.ent, what i8 cru
clal in this case is the second claus6 of 
5407l(a) and the '~aterially Asslst' provi
slon. On these facts this Court cannot 
say that tb~ Secretary's determination 
that cOl'lversion to partS would 'mater
iallyassist' the NFl program is clearly 
erroneous or without a ra·tional basis.· • .-

Also at 1.sue in :~ational Flood Insurers Association-lv. 
Harria vas whether EDs-quarlfied-ai-a-~i8cil-agent-under-sec
tlon-I340(a) of the Act, 42 U.S.C. S4071(a).1 Tbe Act provides 
tbat once the Secretary decides to conyert to a Part B 
Governaent-operated pro9r .. , she shall promptly make neceesary 
arranqements to taple_ent the Part B proqcaa. utllizinq a. 
fiscal agents of the united States, for purposes of proyiding 
flood insurance coverage. employees of auo and other executive 
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~.aci.s, or In.aran~. companies aft~ other insurfra, insurance 
ag.nts and brokera, or both. 42 O.S.C. S4071(a).~upon makin~ 
lI.r deteraination to operate the national flood insurance 
prot",a under Part B of th~ Act, the Secretar y reported 
that although a fiscal agent would be utilized in place of 
the Part A poolinv arrange.ent., no material diainution in the 
Ule of 1nsurance agents and brokers and insurance adjust~ent. 
organizations in the prograa would result by virtue of the 
tran.ition .to .. GoY.rnaent-operated program. Rather, EDS viII 
parfora data processing and otber administrative functions 
.... nti.l to tbe continued operation of t.he program. 

"ore~.,er, under s.ction 1346(11) of the Act, 42 u.S.C. 
U082(a) • .,BUD baa the author ity to enter into contracts wlth 
any pr h.te organization to perfora a variety of responsibi
liti.s, inelucting estillating payaentll to be made under the 
prow,", disbursing and accounting for funds, auditioq the 
recorda of any ill8u,allce cOIIpany to aasure that program pay
.ents have been a.«e, and ·otherwise aS8istinq in such manner 
.s tbe contract aay provide to further the purposes of tbis 
chspter.- Again tbis issue was resolved by the Court as 
fo11on. 

-pinally, this Court is not con
viQ#ed that the proposed contract with 
B~S 910late8 the terms of either 42 
U.S.C. 14071 or S4082. BUD proposes 
to utilize only govern.ent employees 
or insurance entities with respect to 
tbe insurance aspect8 of tbe Part B 
program and proposes to •• ploy BDS 
in a .ini.terial capacity. The court 
ia satisfied with theae representations 
and any challenge to the functions whieh 
IDS pertor •• appears premature.-

rinally, you •• ked u. to assess whether HUD's contract 
vitb IDS autborlzin9 the reimbursement of acquisition costs 
for space, per.onnel, and hardware ·reasonably necessary to 
operate a Part B program" is iaplementatlon of Part 8 or, as 
BUD contenas, -activities preliminary to implementation.~ 
Jour concern ari ... from the fact that upon making the deter
.tn.tion to con.,ert to a Part B Govern.ent-operated insurance 
program, tbe Secretary, ·at least 30 days prior to implement
Inq tbe program- under Part a, must report her deteraination, 
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.cpported by ber reaeons and pertinent findings, to tbe Con
q" •• ' 42 a.s.c. S4071(b)~Durin9' tb1.e lO-day p41riod, the 
secretary cannot impl.ment the Go~ernaent-oper.ted program. 
S •• I.R. Rep. 50. 90-1585, (1968), r.printed at 1968 D.S. Code 
congo end Ada. lews, p. 2972. 

As noted pre~iou81y, the Secret!~y reported ber determi
nltion pur8uant to 42 U.S.C. S407l(b!fon November 2, 1977. 
on lIIove.ber 4, 1977, ntJI) entered .into a letter contract with 
IDS. !be letter contract authorized IDS to incur obligations 
up to $2 mlilion dollara for the -reasonable eo.ts incurred 
by the COntractor • • * for space, personnel and hardware 
" •• oltably nec •• sary to operate a Part B GoverMent program 
• * *.- In pertinent parts, the letter contract provided .s 
followill 

-(I) Government a. Insurer 
~iCoiitrectorund.entanh t.bat a 

Part I-Government Proqram with the 
Secretary as insurer utiliaing the 
Contractor will not be implemented 
prior to n.eellber 3, 1977. 

-(2) Definitization 
(e) It 1i-'igreea that negotiations 

for a Cost ~tBbur.esent type definitive 
contract viII result. froll this letter 
contract but that no definitive contract 
for •• rvic •• for i.plementation of a Part 
8 program will be executed prior to 
Dec •• ber 3, 1977. Such negotiations 
shall be in accordance with the RFP anC! 
the response.-

By ae.orandum dated November 8, 1'77. the BOD General 
Couns.1 concluded that the letter contract does not conatitute 
°1llple.entinCJ the progllUll- within the meaning of section 1340(b) 
of tb. Act, 42 U.B.C. 4071(b).~ Rather HUD's General Counsel 
concluded that .ince the langu4ge of sections 1340(b) and ~ 
1346(d) of Part 8 of the Act, 42 U.S.C. 4071(b)iand 4082((I),V' 
distinquiah •• between the execution of a contract and tbe 
t.pl ••• ntatlon of • Part B flood inBurance program, -imple-
•• nting the program- means the actual operation of a Part B 
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flood inaurance proqr .. as opposed to the executIon of a 
contract vith EDS to perform certain tasks prelilllinary to 
iJlPle •• ntaUon. 

478 

An .x •• tnation of tb. Act and its 1egi.1atl ... b~~~y 
offer. little quidance 1n deteraining the preci .... anto9 
intended to be 9 inn the words • iapl ... it'tinq . t ·tti' 1'r09ro.· 
Rowever, ve do not beli.ve ·that tbe l.tter Contract is 
tanta.ount to -u.pl •• entlnq tbe pr09r .. " as that pbr ... 1. 
,.ed in •• ction 1340(b)lof the Act. In genecal ter •• the 
task. required to be. per-formed by IHlS' ander -ttre "letter con
tract are n.c •••• rl'·· anteeedent. to the a.suliiptlon of. data 
proce •• ing and other adaiaiattaUlfe ruponslbiliU •• by EllS 
in the operation of a tlooc! in.urance proqro.· MOreo ... er". the 
firet paragraph of the letter contract statea that. ftO i.1'le
.entation of tbe Part a pr09ra. would t.ke place prior to 
Dec_aber 3, 1977. Si8ilarly, paragrapb 2(a) clearly pro ... lcIes 
tbat wbile ne90tlaUons·.foJ a 4eflnitive contract YOuld ruult 
trOll tbe letter contract, no definitive contrac"t f ''or ser vices 
for t.pl ••• ntatioD of a Part B progra~ would " be executed, if 
ever, before December 3, 1t77. · . 

Ad.ittedly, the line a.panting acts pr.epautpEY· to 
the implementatioR of • PaEt B progr •• and the actual iaple
.entation is a fine one. lowevel. ve do not believe BOD'e 
,1ewof the letter conuact of !loveaber 4." U77 •.. vith BDS a. involvin9 -activities preliminary to implementation- is 
either clearly erroneous or without a rational basis. 

A sep.rate letter report will be issued at a later 
4ate covering your requests on other aspects of the program 
conversion. 

Sincerely YOUfS, 

R.E.KELLER 

Comptroller General 
of the United States 
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