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The Sseretary of the Interioer.

HAREE

Bix:

Rsfeorring to your approwml of September 20, 19352, endorsed on
8 Jjeotier dated Sepienber 19, 1532, from the Couxissioner of Indian
Affuirs to this offies, and previous sorrespondencs relutive to the
alaim of - Pelson, Nemtans, undsr the sot of Pebraary 20,
1929, 5 stav. 1252, fer §255 as allsged dumages during the years
192} to 1928, inclusive, to eertsin srops, hay, ete,, ﬂnlﬁn

frem water breaking through en irvigation laterel 41ke in semnse-
tion with the Plathead Irrigation Prejest, X hwve 4o sdvise s fol-

: loway
The set of Pebruary 20, 1929, provided:

"Yhat the Gsoretary of e Inierior b, and he is heredy, au-
thorised to pay sut of Puands available for the Indian irripatien
projesta for damages cavasd Yo owpers of lands or ether priwais
proporty of any kind Ly reasun of the cperations of the United
States, ite officers or evmployses, in the surwy, comstruction,
eperaticn, or malntenanoe of irripstion works of such projesta
and which may be compromised by spresusnt tetwen the olaiment
aad the Segreiary of the Interior, or such offichdrs ns he asy
dowignate: Provided, That the totel of amuy sush clainms suthorw
1x8d to be S9TLI0d as borein osntomplated shall met exoeed 5 per
eontun of the funds awiladis for the projeet under which such
elains arise during sny ome fiseal year."

It will be poted that the damsges which the Becrstary of the
Interior is suthorised to pay cut of funds mwmilabls for Indiam
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irrigeticn prejects is limited to thoss caused "By reasen of the

operntions of the United Jtates, its officers or smployees, in the

sarwy, canstretion, cperation, or meintensnes of irrigetion works,®

and 1% is alleged that the damages, aggregating $255, to hay snd grow- :
ivg erops of during the years 1924 te 1929 resulied from R f
the breaking of a bank of a latersl ditch of the Fosb Subdivision of
the Misslissippl Valley Division, Flathwed Irrigation Frojeet. It is

stated that the lateral iw in fill for sbout oo mile, and that this

caused the ecpdition, tegethwr with borrow pits and poorly drained

land en each side of the latersl favoreble fur breeding of wuskrats,
snd that motwithatanding the care by the watermaster and dltchriders
muskrats inwded tsis part of the lateral, Wurrowiag in the bamks,
0 hat whem water was raised daring the peak of ihe irrigatica sea=
son a smell bresk would oocur sllewiag water to flood om to the
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laxd of Mr. , which was very lewl with occesiomal depressions
into which the wmter would flow aud from which it could net remdily
b drained, resulting in the damage to the orops ard property.

™he clais is wnlike thet censidered in the decision of June 15,
1915, «f the former Compiroller of the Tressury to your predecesszor
in comnection with the operation of the Shoshond Reservolr. There
smployess of the ieclamation fervice dischargsd = large wvaluxe of
water from the ressrvolr in order to cleem and repair it, causing

a4 pgreatly ineresssd [lew of wuisr in the Shoshene River below ths

dam and reservoir whieh ovwerflioved the banks of the river and re-




152
A-i5268 -3~

suited in dammge to the owners of the sdjoining lsmds. Tw one was
& direct conssquence of ths othsr. Here the damage was not saused
by apy direct setiun of offiwers or employses of the United Jtates,
but the thesry is suggestsd that the damezes were caused in part
through the rawges of mskrats notwl thatsading the endeavor of

the watermaster snd ditehrider to eliminete them snd in part be-
oause the lamd belouging te ilr. was very lewel with cecasicmml
depressions  inte which the water would flow and from which it could

not resdily » dreised. The aot of February 29, 1929, does net su- :

in burrowing into the banks of irrigation projescis when dus care was
exereised by the reprecentatives of the Govermmwent to eliminate the

muskrats, and it certalnly does not authorize the payment of damages
resulting from the fact thet the cwnsr's land is fiat and has ineuf-
ficient druinage.

Farthernore, Hr. + Who is apparently a benmsflcisry of the
waiey resulting from the eperation of the ¥Flathead Irrigetion
Projeet, is presumed in lavw to have sntieipsted the wisk of the
operation of irrigetion cansle and in connectlion with the bemefits
to kis lsnds to have assumed his part of such risk not direetly re-
sulting from sets of the Unmited Stutes, its officere or suployees
in connectitm with the cperation and maintensnce of the frrigatien

works.,
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& oarefinl ecmzidevstion of sll the feotors {n the matter leads
to the cenclusion that the rule of dammws absgue isjuris must be

applisd, vhieh requires that the claim must bé sad is dieallowed.

cm’hrencr fenersl
of the United Sixtes.






