DECISIONS

OF THE

COMPTROLijER OF THE TREASURY.

DONATION OF LAND TO THE UNITED STATES

'I‘he prohibition in section 3436 Revised Statutes. against the nurchase of hnd

-on account of the United Stntes, except under n law anthorlzing sich
purchase. does Dot extend to laud donated to the United States where stich

donation dees not invelve an expenditure of the publle money. but the use
of a general appropriotion or one for coutingent expenses, In the abscnce |
of express suthority of law, ls not authorized to pay off lens agalnst the
property donated to the Unlted States existipg uat the tlme of transfer.

Expenditures: from the appropriatlon, “ Contlngent expenses, Department of
Agriculture, 1912, can be made only upon the prior order of the head of
the depnrtment. under section 3683, Revised Statutes, and the walver by
the bend of A department of a departmental regulatlon that requlres prior
formal authority to make such expendltures does not operste to waive the
expresa requirerents of the Revilsed Statutes as to such prior order.

Declsion by Comptroiler Tracewell, Tuly 1, 1912:

The Auditor for the State and Other Departments reported for
approval, disapproval, or modification his decision econstruing section
3736,.Revised Statutes, in its application to the payment of two .
cla1mc. transmitted to him by the Department of Agriculture for
direct settlement; one of the claims ($20. 39) being for tnxes for the
calendar vear 1911, on 160 acres of land in South Dakotn deeded by
William H. Kilpatrick and wife to the United States by deed dated
September 5, 1911, and the other claim ($8.25) being a charge for an
abstract of title to the land from said abstract having been procured
April 2, 1912,

Sectlon 3736, Revised qtatutee, provides that—

“ No land shall be purchased on account of the United States except
under a law authorizing such purchase.”

The auditor decides that:

“ The word * purchase’ in section 3736 comprehends a conveyance

by deed without consideration as well as with consideration—u dona-
tlon as well as a sale.”
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DONATION OF LAND TO THE UNITED STATES.

The prohibition in eectlon 3736, Revised Statutes. against the purchase of 1and
-on account of the United States, except under o law guthorizlug such
purchaze, does not extend to land donnted to the United Stiates where such
donation does oot fnvolve an expenditure of the publle money. but the vse
of o general approprintlon or one for contlngent expenses, in the abrence |
of express authorlty of law, Is not suthorlzed to pay off lens agniost the
property donnted to the United States existing at the tlme of transfer.

Expenditures from the appropristion. “ Contingent expenses, Department of
Agriculture, 1912, cnn be made only upon the prior order of the hend of
the department under section 3683, Revised Statutes, and the walver hy
the head of a department of a departmental regulation that requires prior
 formal authority to make such expenditures does not operate to wulve the
express reguirements of the Revleed Stntutes as to such prior order.

Decislon by Comptroller Tracewell, July 1, 1912:

The Auditor for the State and Other Departments reported for
npproval, disapproval, or modification his decision econstruing section
3736, Revised Statutes, in its application to the payment of two .
claims transmitted to him by the Department of Agriculture fou
direct settlement; one of the claims {$20.39) being for taxes for the
calendar year 1911, on 160 acres of land in South Dakota deeded by
William H. Kilpatrick and wife to the United States by deed dated
September 5, 1911, and the other claim ($8.25) being a charge for an
abstract of title to the land from said abstract having been proeured
April 2, 1912. ' . '

Section 3736, Revised Statutes, provides that—

“ No land shall be purchased on account of the United States except
under a law authorizing such purchase.”

The auditor decides that: _

“ The word ‘ purchase ’ in section 3736 comprehends a conveyance

by deed without consideration as well as with consideration—a dona-
tion as well as a sale.”
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2 DECISIONS OF THE COMPTROLLER,

Applying the derision to the clatms hefore him the auditor held
that both claims in question *are disallowable” as charges against
(1) the approprintion for “ Contingent expenses, Department of Agri-
culture, 1912, minde by the act of March 4, 1911 (36 Stat., 1261}, or
(2) that miade by the same act (36 Stat., 1243) “ for the investigation
and improvement of methods of crop production under semiarid or
dry-land conditions.” '

The appropriation first named is as follows:

“ Contingent expenses, Department of Agricnlture: For stationery,
blank books. twine, paper, gum, dry goods, snap, brushes, brooms,
mats, oils, paints, glass, lumber, hardwure, ice, E_lel. water and gus

ipes, heating apparatus, furniture, carpets, and mattings; for lights,

reight, express charges, advertising, telegraphing, telephoning. post-
age, washing towels, and necessary repairs and improvements to
buildings and heating apparatus; for rent in the District of Colum-
bia: for the purchase, subsistence, and.care of horses and the pur-
chase and repair of harness and vehicles, for official purposes only;
for the payment of duties on imported articles, and the Department
of Agriculture's proportionate share of the expense of the dispatch
agent in New York; for official traveling expenses; and for othér mis-
cellaneous supplies and expenses not otherwise provided for, and
necessary for the practical and efficient work of the department, oue
hundred and ten thousand dollars.”

Tt appears from papers attached to the vouchers submitted that the
land in question was donated to the United States and that the same
was acquired in connection with the work done to carry out the pur-
poses of the act of March 4, 1911 (36 Stat., 1243), “ for investigation
and improvement and methods of crop production,” ete., first quoted
above.

Attorney General Bonaparte, in an opinion to the Secretary of
_Agriculture relative to the proposed donation to the United States of
certain lands for experiments in animal breeding (an appropriation
very similar to that for experiments in dry-land farming, swpra),
said:

“ Your letter does not in terms refer to any statutory provision an-
thorizing the acceptance of the donation proposed by Mr. Battell.
But I think its acceptance is impliedly authorized by the act of June
80, 1906, chap. 3913, providing * for experiments in animal breeding
and feeding in cooperation with State agricultural stations,’ ete., in
order to effectuate nnd carry out the purpose of that provision. Thus,
as stated in your letter, the proposed denation under consideration is
made under practically the same circumstances as ave outlined in the
opinion of this depnrtment hereinbefore mentioned.” (MS. Op. Att.
Gen., Mar, 1, 1907.)

Acting Attorney General Fowler, relative to the construction of
certain (emporary strnctures on land acqnired for o pominal con-

sideration (%1} for mine-rescue work by the Bureau of Mines, suid
(28 Op. Atl. Gen,, 415) :
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“There is a preliminary question whether nnder section 3736 of
the Revised Statutes the instruments in guestion can he accepted by
the United Stntes. This section provides that *no land shall be
purchased on aceonnt of the United States except under & law nuthor-
izing such purchase.” Neither ihe act creating the Bureau of Mines
not the act making appropriation for its maintenance authorizes the
purchase of lands; and whether or not the lands, or interest in lands,
designated in the above instraments, fall within the provisions of
this statute depends upon the meaning of the word ‘ purchase’ as
used therein. There are many authoritiez which holl that this word
in its most enlurged sense signifies the lawful acquisition” of reul
estate by wny means whatever excepl by descenty yet its weaning hus
often been restricted because the context of the statiute or instrument
in which it appears clearly indieated that it was intended to be used
in a purrower scnse.

] * A % ¥ + *

“'The section in question was taken from the act of May [, 1520,
ch. 3562 (3 Stat., 568). And I think when Congress passed this act,
as well as when it was introduced into the Revised Statutes, thag
body had in mind primarily the expenditure of the money of the
United States and ‘Jmt it wus pot its purpose te prohibit the acqmi-
sition by the Government of real property otherwise than for a
valuable congideration. 'This view is emphasized by the phrase “ on
account of the United States,” which is the equivalent of saving ‘ut
the expense of * or * to be paid for by the United States;’ nnd inas-
niich as the acquisition of the Iand in question dves not involve an
expenditure of money upon the part of the United States Govern-
ment, or at least of anything more than a mere numinal sum, it is my
opinion that the aceeptance of neither of these instruments is pro-
hibited hy this statute.”

The opinion of the Acting Attorney General Inst quoted was cited
by Attorney Genernl Wickersham in 28 Op. Att. Gen., 463, a dis-
tinction heing drawn between lands acquired without and those
acquired for a consideration. As to the latter, he said (page 464):

“Ag was said in that opinion (28 Op., 413}, in the passage of the
act in question (R. 8., 3736}, Congress had primarily in mind the
expenditure of the public money; and its purpose to prevent such

expenditures, unless anthorized by some act of Congress, * * *
* ¥ L * * L *

“When expenditure of 1public revenue has been involved, the tend-
ency has been to give full effect to the terms of the act (4 Op. Att.
Gen., 5335 1L Op., 2015 19 Op., 79, and I coneur in the view that
its scope shonld not be restricted by construction.”

1 concur in the conclusions reached by the Attorpeys General as
quoted, supra, and the auditor’s construction of section 3736, Re-
vised Statutes, is not approved. :

. It is not intended, however, to decide that liens against property
donated to the Uniled States, existing at the time of trunsfer, may
be paid without express authority of Inw. Tf 2 general appropria-
tion, or one for contingent expenses, could be used for such expendi.
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Applying the decision to the claims before him the auditor held
that both claims in question * are disallowable ” us charges against
(1) the appropriation for “ Contingent expenses, Department of Agri-
culture, 1912,” made by the act of March 4, 1911 (36 Stat., 1261), or
(2) that made by the same act (36 Stat., 1243) “ for the investigation
and improvement of methods of crop production under semiarid or
dry-land conditiens.”

The appropriation first numed 1s as follows:

“ Contingent expenses, Department of Agriculture: For stationery,
blank books, twine, paper, gum, dry goods, soap, brushes, brooms,
mats, oils, paints. glass, lumber, hardware, ice, Eael.f witer and gas

1pes, heating apparatus, furniture, carpets, and mattings; for lights,

reight, express charges, advertising, telegraphing, telephoning. post-

age, washing towels, and necessary repairs and improvements to
buildings and heating apparatus; for rent in the District of Colum-
bia; for the purchase, subsistence, and care of horses and the pur-
chase and repair of harness and vehicles, for official purposes only;
for the pavment of duties on imported articles, and the Department
of Agriculture’s [f:'oportionnte share of the expense of the dispatch
agent in New York; for official traveling expenses; and for other mis-
cellaneous supplies and expenses not otherwise provided for, and
necessary for the practical and efficient work of the department, one
hundred and ten thousand dollars.”

It appears from papers attached to the vouchers submitted that the
land in guestion was donated to the UUnited States and that the same
was acquired in connection with the work done to carry out the pur-
poses of the act of March 4, 1911 (36 Stat., 1243), * for investigation
and improvement and methods of crop production,” etc., first quoted
above, '

Attorney General Bonaparte, in an opinion tn the Secretary of
_ Agriculture relative to the proposed donation to the United States of
certain lands for experiments in animal breeding (an appropriation
very similur to that for experiments in dry-land farming, suprae),
said: :

“ Your letter does not in terms refer to any statutory provision an-
thorizing the acceptance of the donation proposed by Mr. Battell.
But T think its acceptance is impliedly aunthorized by the nct of June
30. 1906, chap. 3913, providing * for experiments in animal breeding
and feeding in cooperation with State agricultural stutions,' etc.. in
order to effectuate and earry out the purpose of that provision. Thus,
as stated in your letter, the proposeé donation under consideration is
made under practically the same circumstances as ave outlined in the
opinion of this department hereinbefore mentioned.” (MS, Op. Att.
Gen., Mar. 1, 1907.)

Acting Attorney General Fowler, relative to the construction of
certain temporary structures on land acquired for a nominal con-

sideration ($1) for mine-rescue work by the Burean of Mines, said
(28 Op. Att. Gen., 415):

I
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“ There is a preliminary question whether nnder section 3736 of
the Revised Statutes the instrniments i question ¢an be accepted by
the United States. This section provides that ‘no land shall be
purchased on account of the United States except under a law author-
izing such purchase.” Neither the act creating the Bureau of Mines
nor the act making appropriation for its maintenauce anthorizes the
purchase of lands; and whether or not the lands, or interest in lands,
designated in the above instruments, fall within the provisions of
this statute depends upou the meaning of the word ‘ purchase’ as
nsect therein. There are many authorities which hold that this word
in its most enlarged sense signifies the lawful acquisition of real
estate by any means whatever except by descent; yet its meaning has
often heen restricted becanse the cnntext of the stutute or instrument
in which it appears clearly indicated that it was intended to be used
10 a narrower sense.

& 5 * % % ES *

“The section in question was taken from the act of May 1, 1520,
ch. 352 (3 Stat., 568). And I think when Congress sassed this act,
as well as when it was introduced into the Revisedl Statutes, that
body had in wind primarily the expenditure of the money-of the
United States and that it was not its purpose to prohibit the acqui-
sition by the Goverument of veal praperty otherwise than for a
valuable consideration. This view is cmnphasized by the phrase ©on
account of the United States,’ which is the equivalent of saying at
the expense of ’ o1 “ to be Fuid for by the Umted States;’ and inas-
much as the acquisition of the land in question does not involve an
expenditure of money upon the part of the United Siates Govern-
ment, or at least of anything more than a mere nominal sum, it is my
opinion that the acceptance of neither of these instruments is pro-
hibited by this statute.”

The opinion of the Acting Attorney General last quoted was cited
by Attorney Greneral Wickerslum in 28 Op. Att. Gen., 463, u dis-
tinction heing drawn between lands acequired without and those
acquired for a consideration. As Lo the lutter, he said (page 464):

“As was said in that opinion (28 Op., 413), in the passage of the
act in question (R. 5., 3736), Congress had primarily in mind the
cypenditure of the public money; smd its purpose to prevent such

expenditures, unless authorized by some act of Congress, * * *
* E B * - ¥ * *

“ When expenditure of public revenue has been involved, the tend-
ency hug been to give fu]}cﬂ'et:t- to the terms of the act (4 Op.- Att.
Gen., H83; 11 Op., 2015 19 Op., 79), and I concur in the view that
ils seope shonld not be restricted by econstroction.”

1 concur in the conclusions reachied by the Altorneys General as
quoted, supra, and the auditor’s construction of section 3736, Re-
vised Statutes, is not approved.

. Tt is not intended, however, to decide that liens against property
donated to the United States, existing at the time of transfer, may
be paid withent express authority of law. "Tf a general appropria-
tion, or one for contingent expenses, could be nsed for such expendi-
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tures, the statute (1. 5., 3736) could he evaded, as such lien or liens
might in some instances so nearly approach the true vatue of the
land conveyed that the conveyance could not fairly be considered a
donation or a conveyvance for a nominal consideration. For these
reasons the present claim for taxes should be disallowed.

The other claim, that of the Fall River County Abstract Co., for
%6.25 has been approved hy the Acting Secretary of Agriculture for
payment from the contingent fund of said department.

Section 3683 of the Revised Statutes provides:

“ No part of the contingent fund appropriated to any department,
bureau, or oftice shall be applied to the purchase of any articles ex-
cept such as the head of the department shall deem necessury and
proper. to carry on the business of the department, bureau, or office,
and shall, by written order, direct to be procured.™ -

The papers submitted show that this abstract was procured more
than six months after the date of the deed to the United States and
without prior authority from the head of the department. Pay-
ment therefor from the approprintion for “ Contingent expenses,
Department. of Agricnlture, 1912,” supra, is prohibited by section
3683, Revised Statutes (18 Comp. Dec., 531, b54; 17 id., 1016; 16
il T9R: 5 i, T 24d., 1, 42, 258 ; 1 4d., 370, 566; 60 MS. Comp. Dec.,
1236, Mar. 16, 10123 52 ., 1420, Mar. 26, 1910; 51 id., 855, Nov. 19,
19093 51 #., 180, Oct. 11, 1909; 7 id., 1202, Dec. 27, 1898; 6 id., 460,
Mar. 15. 18983 18 On. Att. Gen., 124, 432).

= It is noted that the Acting Secretury of Agriculture has waived

“ paragraph 22 of the fiscal regulations of the Department of Agri-
culture in its application to this account with regard to prior formal
authority.” :

The waiver of departinental regulations by the head of a depart-
ment does not operate to waive the express requirements of the
Revised Statutes or te remove restrictions imposed hy law,

In view of the statements, however,; that have been made that it
was necesgary to incur this expense for an abstract of title and its
approval by the head of the department, payment may be made from
the appropriation for the work that made necessary the incurring of
the expense; that is, the apprepriation “ for the investigation and
. improvement of methods of crop production.” elc., made by the act
of March 4, 1911 (36 Stat., 1243), snwpra. (8 Comp. Dee., 212.)

FEES OF CLERKS OF UNITED STATES CIRCUIT COURTS FOR ATTENDANCE
AND MINUTE ENTRIES.

Where there i no openlng or closing order eotered upon the journal of a
United Stutes Clrealt Conrt owiog to an inadvertent omlsgion by the clerk.
but the eourt’s blotter shows that the court was open and the judge presecuf,
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and there is no affirmative evidence tending to show tha't the court was
not open, such clerk is eotitled to per diem fee for his attendance aud wot
to fees for entering orders opening and ciosing court.

Where a cuse is called upon the convening of court-ln the moruiog and a
winute entry of the enlling made by the clerk and procealings not ealling
for any minute entries were had, and after the woon recess the cnse wis
agatn called and another entry of ealling made and no further entry undes
until the adjourning order for the day. the second calltog of Lhe cuse is u
resumption of themoroing session and the second enivy of calling Is a
continuation of the morning record and sbould be counted as such,

Decision by Comptroller Tracewell, July 2, 1912:

The Attorney General nppealed June 27, 1912, from the action of
the Aunditor for the State und Other Departments upon aceounts of
W. 8. Hyams, clerk of the United States Circuit Court for the
Western District of North Carolina, ut Asheville, N, C., whercin the
auditor allowed, per jndicial certifientes Nos. 19266 and 19805 (S.
and C.), dated Noavember 11, 1911, and Junuary 135, 1912, respec-
tively, certain items amounting to $5.90, now recommended by un
examiner of the Depavtment of Justice for disallowance, as follows:

Certificate No., 14266,

Page 2. Per dieyt fee und fees for entering orders openlug and closing
court, Aug. 20, I e $5. 30
No opening or closing order was, in fact, entered upon the journal,

and the clerk concedes the disallowance of fees for entering these

orders.

The examiner contends that because the minutes do not show that
court was opened and the clerk present on this day the per diem also
should be disallowed.

The clerk admits that the minutes do not show these facts, pre-
sumably becuuse of accidental omission, but he also says that the
blotter shows thnt the court was open and the judge present on this
day, a fact which is also cerlified in the approval of the account.
There is no affirinative evidence tending to show that the conrt was
not open, nor that the judge was not present, nor that the clerk did
not attend on the day, the recommendation for disallowanee resting
entirely upon the failure of the minutes to show these facts and the
decision in Marvin’s case. (6 Comyp. Dec., 382.)

The farcts in Marvin’s case were materiallv different. There was
no record evidence, on the minutes or elsewhere, showing affirma-
tively that court was open or that the clerk attended on any day
except the first day of the term. The clerk made the alternative
statement that he sttended on all of the days charged wnless exvcused
from attendance. Under these conditions it was held that the essen-
tial facts of the opening and attendance not being established by any
record evidence the clerk was not entitled to the per diems. The
roling was not intended to apply and does not apply to a mere inad-


http://ca.se

4 DECISIONS OF THE COMPTROLLER.

tures, the statute (R. S., 3736) could be evaded, as such lien or liens
might in some instances so nearly approach the true value of the
land conveyed that the conveyance could not fairly be considered a
donation or a conveyance for u nominal considervation. For these
reasons the present claiin for taxes should be disallowed.

The other cluim, that of the Fall River County Abstract Co., for
86.25 has been approved by the Acting Secretary of Agriculture for
payment from the contingent fund of said department.

Section 3683 of the Revised Statutes provides:

“ No part of the contingent fund appropriated to any department,
bureau, or coffice shall be upplied to the purchuse of any articles ox-
cept such us the head of the department. shall deem necessary and
proper to carry on the business of the department, bureau, or office,
and shall, by written order, divect to be procured.” .

The papers submitted show that this abstract was procured more
than six mouths after the date of the deed to the United States and
without prier authority from the head of the department. Pay-
ment therefor from the appropriation for * Contingent expenses,
Department of Agriculture, 1912, supra, is prohibited by section
3683, Revised L~t::.tutes (18 Comp. Dec., 531, 5545 17 id., 1016; 16
id., 198 5 id., T: 2 id., 1, 42, 238 1 4d., 370, 566; 60 MS. Comp Dec.,
1230, Mar. lb, 1.‘)12, 59 zd.’., 1420, Mflr. 20, 1q10, 51 id., 855, Nov. 10,
1909; 51 4d., 180, Oct. 11, 1909; T id., 1202, Dec. 27, 1898; 6 id., 460,
Mar. 15, 18983 18 On. Att (_IPH, 194, 439},
= It is noted that the Acting Secretary of Agriculture has wawed

“ paragraph 22 of the fisca! regulations of the Department of Agri-
culture in its application to this account with regard to prior formal
authority.”

" The waiver of departmental regulntions by the head of a depart-
ment does not operate to waive the express requirements of the
Revised Statutes or to remove restrictions imposed by law.

In view of the slatements, however; that have been mnde that it
was necessary to incur this expense for an abstract of title and its
approval hy the head of the department, payment may he mude from
the uppropriation for the work that made necessary the incurring of
the expense; thut is, the appropriation “ for the investigation and
. improvement of methods of crop production,” etc., made by the act
of March 4, 1911 (36 Stat,, 1243), sepra. (8 Comp. Dec., 212.)

FEES OF CLERKS OF UNITED STATES CIRCUIT COURTS FOR ATTENDANCE
ARD MINUTE ENTRIES.

Where there ia no opening or closing order entered upon the journal of a
United States Circult Court owing to an inadvertent omlssion by the clerk,
but the court’s blotter shows that the court wus open and the Judge present,
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and there is nu afirmative evidence tendlng to show that the court was
not open, such clerk is entitied to per diem fee for his attendance aud uot
to fees for entering orders opening and closing court,

Where a cuse 13 called upon the convening of court-in the morning aod a
minute entry of the calllng made by the clerk and proceedings not calling -
for any minute entries were lLiad, and ufter the noon recesz the case wus
agiin called and anolher entry of ealling made :und no further entry ade.
unti! the adjourning order for the {day. the second calllng of the cuse Is o
resumypion of the morwing session and the second entry of calllng Is a
continualion of the morning record and sbould Le connted as such.

Decision by Comptroller Tracewell, July 2, 1912:

The Aftorney General appealed June 27, 1912, froin the action of
the Auditor for the State atd Other Departments upon accounts of
W. 8. Hynms, clerk of the United States Civcuit Court for the
Western District of Norith Carolina, at Asheville, N. C., wherein the
auditor allowed, per judicial ceriificates Nos. 19266 and 19805 (8.
and C.}, dated November 11, 1911, and Junuary 15, 1912, respec-
tively, certain items amounting to $5.80, now recommended by an
exuminer of the Department of Justice for disnllowance, as follows:

Certificatle No. 19206,

Page 2. Per dley fre and fees for entering vrders openlug und cloalng
court, Aug. 20, 1931 _ e e $5.30
No opening or closing order was, in fuct, entered upon the journul,

and the clerk concedes the disallowance of fees for entering these

orders.

The examiner contends thut becanse the minutes do not show that
conrt was opened and the clerk present on this day the per diem also

should be disallowed.
The clerk admits that the minutes do not show these facts, pre-

- sumably because of accidental omission, but lhe also says that the

blotter shows that the court was open nnd the judge present on this
day, a fact which is alse cerlified in the approval of the necount.

“There is no affirmative evidence tending to show that the court was

not open, nor that the judge was not present, nor that the clerk did
not attend on the day, the recommendation for disallowance resting
entirely upon the failure of the minuntes to show these facts and the
decision in Marvin’s cuse. (6 Comp. Dec., 382.)

The facts in Marvin’s case were materinlly different. There was

" no record evidence, on the minntes or elsewhere, showing affirma-

tively that court was open or that the clerk attended on any day
except the first day of the term. The clerk made the alternative
statement that he attended on all of the days charged wnless excused
from attendance. Under these conditious it was held that the essen-
tial facts of the opening and attendance not being established by any
record evidemce the clerk was not entitled to the per diems. The
ruling was not intended to apply und does not apply to & mere inad-
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