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What GAO Found

Shared decision-making agreements with federal agencies enable Tribes to provide substantive, long-term input into
natural and cultural resource management decisions for public lands. In treaties, Tribes ceded millions of acres of
their territories to the federal government in exchange for certain commitments. Many of these areas are now public
lands. Agencies committed in 2022 to ensure Tribes play an integral role in deciding how to manage federal natural
resources. These agencies include the Departments of Agriculture, Commerce, and the Interior and their
components, such as Agriculture’s Forest Service and Commerce’s National Oceanic and Atmospheric
Administration (NOAA). GAO identified 11 features that strengthen shared decision-making agreements, including a
commitment to seeking consensus and a clearly outlined dispute resolution process. Fully incorporating these 11
features into policies would better position agencies to strengthen shared decision-making.

Agency and tribal officials GAO interviewed identified factors that facilitated agreement development, including
having certain legal authorities. For example, the Indian Self-Determination and Education Assistance Act, as
amended, authorizes eligible Tribes to assume administration of certain Interior programs through a self-governance
agreement. However, the Forest Service and NOAA'’s Office of National Marine Sanctuaries are not authorized to
enter into this type of agreement, even though they manage natural resources similar to Interior. Providing these
agencies a similar authority would allow for increased tribal input into management decisions, consistent with
current administration priorities.

Factors That Agency and Tribal Officials Said Facilitated or Impeded Development of Shared Decision-Making Agreements
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Accessible Data for Factors That Agency and Tribal Officials Said Facilitated or Inpeded Development of Shared Decision-
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Agency and tribal officials also identified factors that impeded development of agreements, including limited agency
understanding of legal authorities and incomplete guidance. Agencies have taken steps to address these factors,
such as training staff working with Tribes. However, in light of significant federal workforce reductions that began in
2025, agencies have not conducted workforce planning to assess their capacity related to developing agreements.
Doing so could enable better understanding of how to allocate agencies’ limited resources, address any skill gaps,
and make strategic use of partnerships with Tribes.

Why GAO Did This Study

Federal agencies manage public lands, including national forests and parks, that are Tribes’ ancestral territories.
Public lands retain special significance and importance to Tribes. Agencies collaborate with Tribes when meeting
their missions and to fulfill unique federal trust and treaty responsibilities.

GAO was asked to examine issues related to agencies developing shared decision-making agreements with Tribes.
This report identifies features that strengthen shared decision-making agreements and examines factors that
facilitated or impeded their development, as well as agency actions to address impediments.

GAO reviewed agreements between federal agencies and Tribes, as well as federal laws, academic reports, and
agency documents. GAO selected five shared decision-making agreements for in-depth analysis and interviewed
the federal and tribal officials involved.

What GAO Recommends

GAO recommends that Congress consider three matters, including authorizing mechanisms for the Forest Service
and NOAA'’s Office of National Marine Sanctuaries to enter self-governance type agreements with Tribes. GAO is
also making eight recommendations, including for departments to fully incorporate the 11 features into existing
policies and agencies to assess staffing capacity and address any skill gaps related to developing agreements.
Interior and NOAA generally agreed with our recommendations. Forest Service generally agreed with the report, but
did not explicitly state whether it agreed with the recommendations. Commerce did not provide comments.
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Letter

January 28, 2026

The Honorable Jared Huffman
Ranking Member

Committee on Natural Resources
House of Representatives

Dear Ranking Member Huffman:

For thousands of years, Tribes stewarded the lands and waters of what is now the U.S.! In treaties with the
U.S., Tribes ceded millions of acres of their ancestral territories to the federal government in exchange for
certain commitments.2 Some of these ceded areas are now federally managed public lands and waters,
including national forests, national parks, and wildlife refuges. These lands are home to natural and cultural
resources that Tribes consider sacred and important. Because of these enduring historical, cultural, and
spiritual connections, Tribes seek partnerships to help manage these resources with the Departments of
Agriculture, Commerce, and the Interior and their subcomponent agencies. These subcomponents include the
Forest Service, National Oceanic and Atmospheric Administration (NOAA), Bureau of Land Management
(BLM), Fish and Wildlife Service (FWS), and National Park Service (NPS).

Federal agencies have affirmed their commitment to collaborating with Tribes when meeting their missions and
to fulfill unique federal trust and treaty responsibilities.® Through Joint Secretarial Order 3403 (JSO), issued in
November 2022, Agriculture, Commerce, and Interior committed to collaborate with Tribes to ensure that tribal
governments play an integral role in decision-making regarding public lands and water management.* The JSO
noted that honoring the treaty and trust responsibilities benefits these departments and agencies by
incorporating tribal expertise and Indigenous traditional ecological knowledge. Further, the JSO notes that

1As of December 2025, there were 575 federally recognized Tribes in the contiguous U.S. and Alaska, which we refer to as Tribes in
this report. 89 Fed. Reg. 99899 (Dec. 11, 2024); Pub. L. No. 119-60, § 8803, 139 Stat. 718 (2025). The federal government recognizes
these Tribes as distinct, independent political entities that possess certain powers of self-governance and that maintain government-to-
government relations with the U.S.

2|n such treaties, the federal government has often committed to providing such things as protection, payment, and a permanent
homeland, or reservation, for the Tribes in exchange for the land Tribes ceded. In some treaties, Tribes also retained certain property
rights on the ceded land, such as the right to continue hunting and fishing.

3These commitments continued into 2025 and are documented in departmental memorandums and congressional testimonies. See, for
example, Doug Burgum, Secretary of the Department of the Interior, Statement for the Subcommittee on Interior, Environment, and
Related Agencies, Committee on Appropriations, U.S. Senate, 119t Cong., 15t Sess., May 21, 2025; and Christopher French, Acting
Associate Chief of the Forest Service, in testimony before the Senate Committee on Agriculture, Nutrition, and Forestry, 119t Cong., 18t
Sess., May 6, 2025.

4Joint Secretarial Order 3403, Amendment No. 1, Fulfilling the Trust Responsibility to Indian Tribes in the Stewardship of Federal Lands
and Waters (November 2022). Joint Secretarial Order 3403 was first issued as a joint Interior and Agriculture order in November 2021.
As of December 2025, the amended JSO was still in effect.
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tribal collaboration must be implemented as a component of, or in addition to, public land management
priorities and direction for recreation, timber, and habitat conservation, among other uses.>

The agencies have entered into a variety of agreements pursuant to the JSO, including “shared decision-
making” agreements, which involve Tribes providing substantive input into federal natural and cultural resource
management decisions over the long-term. You asked us to review issues related to federal agencies
engaging with Tribes to develop shared decision-making agreements. This report examines the (1) features
that strengthen shared decision-making agreements, (2) factors that facilitated the development of these
agreements, and (3) factors that have impeded the development of these agreements and actions that federal
agencies have taken to address these factors.

To address all three objectives, we identified initial lists of features that strengthen shared decision-making
agreements and factors that facilitated and impeded their development through an iterative process. We
started by researching about federal-tribal agreements online to identify features that are characteristic of
shared decision-making and any factors that facilitate and impede their development. We also attended a tribal
forestry symposium and conducted preliminary interviews with agency and tribal officials and individuals
knowledgeable about the agreement development process and relevant laws. We identified features and
factors in approximately 10 sources, including two academic reports, a Congressional Research Service
report,® and tribal and federal agency summaries of a tribal consultation and a listening session. To identify
additional features that strengthen agreements, we assessed two federal-tribal agreements that interviewees
and symposium attendees said were examples of shared decision-making agreements.” When we reviewed
these sources, we documented statements that indicated the features that helped strengthen agreements and
may enable better management of public lands and waters as well as statements that described factors that
positively or negatively influenced the development of agreements.

To further support all three objectives, we selected five agreements for in-depth analysis out of about 40
agreements that agencies and Tribes provided us. Each of the five selected agreements included at least one
federal agency in our review, tribal or Native Hawaiian community signatories, and met our definition of shared
decision-making.t These agreements and signatories are not generalizable to all shared decision-making
agreements but provide illustrative examples of these agreements and the signatories’ perspectives about
them. Appendix | describes our agreement selection process. We conducted site visits to Alaska, Arizona,
Hawaii, and Minnesota to meet with signatories and other parties interested in developing shared decision-
making agreements.

5Indigenous traditional ecological knowledge has been defined as the cumulative body of knowledge and beliefs, handed down through
generations, about the relationship of living beings with one another and their environment. Berkes, F. (1993) Traditional Ecological
Knowledge in Perspective. In: Inglis, J.T., Ed., Traditional Ecological Knowledge: Concepts and Cases, Canadian Museum of Nature,
Ottawa, 1-9.

6Congressional Research Service, Tribal Co-management of Federal Lands: Overview and Selected Issues for Congress, R47563
(Washington, D.C.: May 18, 2023).

"We also used these interviews to confirm the validity of the reports and agreements we identified.

8According to a report by the Office of the Solicitor of the Interior, the JSO’s policies and directives apply to collaborative and
cooperative arrangements with federally recognized Tribes and the Native Hawaiian community, which uses Native Hawaiian
Organizations as its informal representatives. Department of the Interior, Office of the Solicitor Final Report: Current Land, Water, and
Wildlife Authorities That Can Support Tribal Stewardship and Co-Stewardship (Washington, D.C.: Nov. 2022). In subsequent citations,
we refer to this document as Interior’s legal report.
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To further refine and finalize our list of features that strengthen shared decision-making agreements for our first
objective, we discussed our initial list of features with the signatories to all our selected agreements, including
the federal agencies—at the national and field office levels—and tribal and Office of Hawaiian Affairs officials.
We sought signatories’ perspectives to confirm that we had identified the important features and ensure we did
not exclude features that strengthen agreements that our preliminary work had not identified. Signatories
agreed that we had identified the features that strengthen agreements on our initial list, and we incorporated
their input to adjust the language describing some of the features.

To further refine the factors that facilitated and impeded the development of shared decision-making
agreements, we asked signatories to our selected agreements about the factors that affected their agreements’
development and incorporated their input into our initial lists of factors. To obtain perspectives beyond our
selected agreements, we interviewed an additional 10 Tribes and one Alaska Native Corporation about factors
that might have impeded their efforts to develop shared decision-making agreements with federal agencies.®
We selected these Tribes and the Alaska Native Corporation by identifying an initial list based on our
interviews with tribal organizations, agency officials, academics, and our reviews of congressional hearing
transcripts, academic reports, and news articles.'® We contacted a selection of 13 Tribes from the initial list to
obtain geographic diversity, among other goals, and interviewed those that agreed to meet with us.!

We finalized our list of facilitating and impeding factors by grouping similar factors together.'2 In some cases,
interviewees described a factor as both facilitating and impeding. We narrowed the final lists to include those
factors that were within federal agencies’ purview to address (for the impeding factors), represent perspectives
from different types of entities interviewed, and were relevant to developing shared decision-making
agreements. To further inform our understanding of the factors on our final lists, we reviewed relevant laws,
agency documents, and federal-tribal agreements.

We examined the actions that federal agencies have taken that address impeding factors by reviewing agency
documents, including guidance documents and available training materials. We discussed these actions with
federal agency officials at the national and field office levels, and the agency, tribal, and Office of Hawaiian
Affairs signatories to our selected agreements. We assessed agency actions in light of key principles identified

9These corporations were established pursuant to the Alaska Native Claims Settlement Act. Pub. L. No. 92-203, 85 Stat. 688 (1971)
(codified as amended at 43 U.S.C. §§ 1601-1629h). Only certain Alaska Natives are eligible to be shareholders of these Alaska Native
Corporations. The Native corporations exist entirely separate from and in addition to the 227 federally recognized Tribes that are in
Alaska.

10As part of this research, we identified an additional three agreements that included shared decision-making beyond the five
agreements we selected for in-depth review. We interviewed the Tribes involved with those agreements to obtain their perspectives
about factors that facilitated and impeded developing those agreements.

"We interviewed officials from the Aleut Community of Saint Paul Island, Central Council of Tlingit and Haida Indian Tribes, Craig
Tribal Association, Jamestown S’Klallam Tribe, Karuk Tribe, Klawock Cooperative Association, Organized Village of Kake, Sitka Tribe,
and Tulalip Tribes of Washington, and the Alaska Native Corporation Shaan Seet, Inc.

12|n describing the factors in this report, we included officials’ and representatives’ perspectives from federal agencies, Tribes, the
Office of Hawaiian Affairs, and the Alaska Native Corporation that we interviewed regardless of how many individual entities mentioned
each factor. We took this approach to ensure we did not limit the scope of perspectives provided and that we considered all input
received.
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in our previous reports on strategic workforce planning because of significant changes in agencies’ funding and
workforces that began in early 2025.13

We conducted this performance audit from February 2023 to January 2026 in accordance with generally
accepted government auditing standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Background

Co-Stewardship, Shared Decision-Making, and Co-Management Agreements

Federal agencies have referred to involving Tribes in natural and cultural resources management as “co-
stewardship.” Co-stewardship is a broad term that does not have a universally accepted definition, but
agencies define it as including a wide variety of activities and levels of tribal involvement. For example, co-
stewardship can refer to collaborative or cooperative agreements that involve Tribes implementing discreet
projects, such as performing forest thinning. Co-stewardship can also include Tribes providing substantive
input over the long-term into federal resource management decisions, such as helping develop resource
management plans or managing ongoing programs. We refer to this type of co-stewardship as “shared
decision-making” to provide clarity on the type of agreements we discuss in this report.'4

Federal agencies distinguish co-stewardship from “co-management” but the term “co-management” also does
not have a universally accepted definition.'> Interior and NOAA define co-management as those circumstances
in which federal statutes or courts have required agencies to delegate some aspect of federal decision-making
over public lands and water management to a Tribe.'® This might allow a Tribe to make certain decisions with
federal agencies as equal partners. In contrast, agencies are required to retain final decision-making authority
when entering into co-stewardship agreements, including shared decision-making agreements, because of the

13GAOQ, Human Capital: Key Principles for Effective Strategic Workforce Planning, GAO-04-39 (Washington, D.C.: Dec. 11, 2003); and
Government Reorganization: Key Questions to Assess Agency Reform Efforts, GAO-18-427 (Washington, D.C.: June 13, 2018).

14|nterior, Agriculture, and NOAA have issued reports that include examples of co-stewardship agreements they have entered into
since signing the JSO. For example, see Department of the Interior, Third Annual Report on Tribal Co-Stewardship (Washington, D.C.:
Dec. 2024).

15Tribes, subject matter experts, and other interested parties commonly use co-management to refer to a wide range of agreements,
whereas some federal agencies use it in reference to a narrower set of arrangements. One example of co-management that Interior
provided in a 2022 legal report includes the management of salmon harvests in the Pacific Northwest, an arrangement which the report
said was established by law. See Interior’s legal report.

16Agriculture had not published a definition of co-management as of December 2025. However, officials said they established an
internal working definition similar to Interior’s.
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requirements in applicable statutes governing those agreements and certain legal doctrines.'” Figure 1 shows
the range of tribal involvement in federal natural and cultural resource management decision-making.

|
Figure 1: Range of Tribal Involvement in Federal Natural and Cultural Resource Management Decision-Making

Consultation Federal-Tribal Co-stewardship Agreements Co-management agreements
o

[ )|

Federal agency seeks tribal input Collaborative or cooperative Shared decision-making Federal statutes or courts have
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together as equal partners.
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T

ribal involvement in federal decision-making
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into, distinct activities or projects into agency natural and cultural

that the agency develops. resource management
decisions over the long-term, to
the fullest extent possible.

Sources: GAO analysis of Departments of Agriculture, Commerce, and the Interior’s documents and interviews with tribal and agency officials. | GAO-26-106626

Federally Recognized Tribes, Native Hawaiian Communities, and Other Entities
Eligible to Enter into Shared Decision-Making Agreements

Several entities are eligible to enter into shared decision-making agreements with federal agencies. These
include federally recognized Tribes, Native Hawaiian communities, and others, depending on the authorizing
statute.

Federally recognized Tribes. The U.S. has a government-to-government relationship with Tribes. In addition,
the federal government has a trust responsibility for Tribes and their citizens. This trust responsibility
comprises both a general trust responsibility and a more specific responsibility for Tribes’ and their citizens’
trust funds and certain trust assets.'® The trust responsibility is based on statutes, treaties, regulations,

executive orders, and actions. The general trust responsibility extends to all agencies included in this review,

17These legal doctrines include non-delegation, sub-delegation, and inherently federal functions. Under the non-delegation doctrine,
Congress cannot transfer powers which are strictly and exclusively legislative to federal agencies unless it includes in the legislative act
an intelligible principle to guide the agency’s use of that discretion. The sub-delegation doctrine limits a federal agency’s ability to sub-
delegate the authority that Congress provides it to nonfederal entities outside the agency absent affirmative evidence that Congress
intended the agency to be able to do so. According to Interior’s legal report, agencies are required to maintain final reviewing authority
over an outside partner’s activities. Federal agencies are also prohibited from transferring inherently federal or critical functions to non-
federal partners. For example, Interior’s legal report says, absent some other authority, an agreement to allow an external Bureau
partner to grant or deny a permit or application would likely be an improper transfer of an inherently governmental function. According to
a NOAA attorney, the agency is authorized to delegate some aspects of federal decision-making to Tribes or Native Hawaiian
communities but is not required to do so. For example, section 119 of the Marine Mammal Protection Act allows the National Marine
Fisheries Service to enter into cooperative agreements with Alaska Native organizations to conserve marine mammals and provide for
co-management of subsistence use by Alaska Natives.

18The U.S. maintains a general trust relationship with Indian Tribes. Arizona v. Navajo Nation, 599 U.S. 555, 565 (2023). In addition to
this general trust responsibility, federal courts have determined that some federal laws and regulations create a fiduciary trust
relationship imposing duties on the federal government to manage Indian property or money. Felix Cohen, Handbook of Federal Indian
Law, § 6.04[b][i][B] (Nell Jessup Newton & Kevin K. Washburn, eds., 2024).
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whether tribal affairs are their primary responsibility or not. In addition, many treaties contain certain rights
retained by the Tribes, such as hunting and fishing on lands and waters that Tribes ceded in treaties.?®

Native Hawaiian communities. Native Hawaiians are the Indigenous people who settled the Hawaiian
archipelago, exercised their sovereignty, and eventually formed the Kingdom of Hawaii.2® Certain federal laws
have established a special trust relationship between the U.S. and the inhabitants of Hawaii, but Native
Hawaiians do not have a formal, organized government.2! Interior refers to the relationship between the U.S.
and Native Hawaiians as one of government to sovereign.22 The Office of Hawaiian Affairs serves as a
representative of Native Hawaiian communities in certain forums.23

Other entities. Tribes can form organizations or consortia that represent the interests of multiple Tribes, and
those tribal organizations may enter into agreements with agencies as authorized by law. In addition, Alaska
Native Corporations with individual Alaska Natives as shareholders are authorized to enter into certain
agreements. These corporations own lands across Alaska that contain a variety of natural and cultural
resources. The corporations are not governments or federally recognized Tribes, but they are treated as Tribes
under certain laws.2*

Tribal Self-Governance

For the past several decades, federal policy has supported greater tribal autonomy and control by promoting
and supporting opportunities for increased tribal self-governance and self-determination. This has included
enactment of federal laws that establish mechanisms for tribal self-governance. For example, Title IV of the
Indian Self-Determination and Education Assistance Act, as amended, (ISDEAA) authorizes Tribes to enter
into self-governance compacts and annual funding agreements (self-governance agreements) with Interior to

19The U.S. has entered into hundreds of treaties with Tribes. Treaties are legally binding agreements between two or more sovereigns
that are, along with the U.S. Constitution and federal laws, the supreme law of the U.S. and can only be abrogated with Congress’ clear
and express intent. Not all Tribes have treaties with the U.S. The terms of treaties between Tribes and the U.S. have varied, but treaties
have often addressed commercial relations, established reservations, and provided for the U.S. to deliver goods and services to Tribes
as part of an exchange for ceded lands.

20|n 1893, a U.S. diplomat, acting without congressional authorization, conspired with non-Native Hawaiian residents, including
American citizens, to overthrow the Kingdom and caused American armed naval forces to invade the Kingdom. Subsequently, the U.S.
annexed Hawaii by a joint resolution of Congress signed by the President without the consent of Native Hawaiians or the Kingdom. See
Pub. L. No. 103-150,107 Stat. 1510 (1993) (Apology Resolution). Since the overthrow of the Kingdom, Native Hawaiians have not had
a formal, organized government.

21For example, the Hawaiian Homes Commission Act, 1920 affirmed the trust relationship between the U.S. and Native Hawaiians. See
42 U.S.C. § 11701(13). Also, the Native American Graves Protection and Repatriation Act acknowledges that it reflects the unique
relationship between the federal government and Native Hawaiian Organizations. 25 U.S.C. § 3010.

22Because there is no federally recognized government that represents Native Hawaiians, Interior works with Native Hawaiian
communities through entities called Native Hawaiian Organizations. See https://www.doi.gov, accessed Sept. 19, 2025.

230ffice of Hawaiian Affairs is a state agency independent from the executive branch that represents and advocates for the well-being
of Native Hawaiians.

24For example, the Indian Self-Determination Education and Assistance Act, as amended, includes certain Alaska Native village and
regional corporations in its definition of “Indian Tribe.” 25 U.S.C. § 5304(e); Yellen v. Confederated Tribes of the Chehalis Reservation,
594 U.S. 338 (2021).
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assume the administration of certain programs, services, functions, and activities that the agency would
otherwise conduct.25

Self-governance agreements transfer control to tribal governments over funding and decision-making for
federal programs, services, functions, and activities upon tribal request.26 These agreements may not include
programs where the statute establishing that program does not authorize the type of participation sought by the
Tribe.2” Generally, activities Tribes assume responsibility for administering in self-governance agreements are
still subject to relevant federal laws and regulations, such as the National Environmental Policy Act of 1969, as
amended.28 Tribes meeting eligibility criteria can negotiate with Interior to enter into these agreements.2?

In certain circumstances, these self-governance agreements can include programs, services, functions, and
activities administered by Interior's non-Bureau of Indian Affairs components, such as BLM, FWS, and NPS,
which are of special geographic, historical, or cultural significance to the Tribe.3° As officials from a Tribe
explained, self-governance agreements solidify and affirm the government-to-government relationship, respect
tribal sovereignty, and empower Tribes by providing a mechanism to exercise their inherent decision-making
authority.

Federal Agency Management of Public Lands and Waters

The agencies within Agriculture, Commerce, and Interior in our review are authorized to pursue co-
stewardship, including shared decision-making, as part of their broader responsibilities related to natural and
cultural resource management, public access, and enjoyment of public lands and waters (see fig. 2).

25pyb. L. No. 103-413, tit. II, 108 Stat. 4250, 4270-78 (1994) (codified as amended at 25 U.S.C. §§ 5361-5377). Interior is required by
statute to annually publish a list of programs eligible for self-governance compacts. 25 U.S.C. § 5372(c)(3). Interior’s annual list has
provided examples of eligible programs and has not been an exhaustive list. ISDEAA’s provision on self-governance compact funding
agreements may not be construed to provide any Tribe with a preference with respect to the opportunity to administer programs,
services, functions, activities, or portions thereof, unless such preference is otherwise provided by law. 25 U.S.C. § 5363(b)(2).

26See Pub. L. No. 103-413, tit. II, § 202(5), 108 Stat. 4250, 4271 (1994).
2725 U.S.C. § 5363(k).

28Pyp. L. No. 91-190, 83 Stat. 852 (1970) (codified as amended at 42 U.S.C. §§ 4321-47). The National Environmental Policy Act of
1969, as amended, requires federal agencies to evaluate the likely environmental effects of proposed projects using an environmental
assessment or, if the project likely would significantly affect the environment, a more detailed environmental impact statement
evaluating the proposed project and alternatives unless the proposed project is within a category of activities the agency has already
determined has no significant environmental effect.

2970 be eligible for self-governance agreements with Interior, a Tribe must, among other things, demonstrate financial stability and
financial management capability in the preceding 3 fiscal years as evidenced by the Tribe having no uncorrected significant and
material audit exceptions in the required annual audit of its self-determination contract or self-governance compact with any federal
agency. 25 U.S.C. § 5362(c)(3).

3025 U.S.C. § 5363(c). Specifically, to include a program, function, service, or activity which has special geographic, historical, or
cultural significance to a Tribe in a self-governance agreement, the Tribe must already have, or be negotiating, a self-governance
agreement that includes another eligible program, function, service, or activity that Interior administers. Interior regulations require
Tribes interested in compacting such a program to submit a brief explanation of the program’s cultural, historical, or geographic
significance to the Tribe. 25 C.F.R. § 1000.1025(a)(4). When determining whether a Tribe has demonstrated a non-Bureau of Indian
Affairs program’s special geographic, historical, or cultural significance, the Secretary shall interpret each federal law and regulation in a
manner that will facilitate the inclusion of a program in, and the implementation of, a funding agreement. 25 C.F.R. § 1000.830(d).
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Figure 2: Federal Agencies Involved in Shared Decision-Making Agreements

Department

Agriculture

USDA
e

Forest Service

Summary of Mission and Relevant Responsibilities

Conduct forest research, management, conservation, use,
and stewardship of natural and cultural resources on
national forests and grasslands. It is required to manage
its national forests for multiple uses and sustained yield of
products and services.

Acres and Units Managed

193 million acres in 43 states, the
Virgin Islands, and Puerto Rico;
includes 154 national forests and 20
national grasslands.?

Commerce

National Marine
Fisheries Service
within the National
Oceanic and
Atmospheric
Administration
(NOAA)

Provides stewardship of the nation's ocean resources
and their habitat, such as managing fish stocks, marine
national monuments, and protecting species.

About 2.8 billion marine acres.

Office of National
Marine Sanctuaries
within NOAA

Manages a network of national marine protected areas.
This network includes marine national monuments and
the National Marine Sanctuary System.

Over 400 million marine acres of ocean
and Great Lakes waters; includes 18
sanctuaries and two monuments.?

Interior
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v_% ®

W\ e
e ——
o=
7]
]

Bureau of Land
Management

Manages public lands for a variety of uses such as energy
development, livestock grazing, recreation, and timber
harvesting while ensuring natural, cultural, and historic
resources are maintained for present and future use.

245 million acres; includes 31 national
monuments and 19 national
conservation areas.

Fish and Wildlife
Service

Conserve, protect, and enhance fish, wildlife, plants,
and their habitats for the continuing benefit of the
American people.

About 90 million land acres (over 80
percent is in Alaska) and 760 million
marine acres; includes more than 570
National Wildlife Refuges, 63 refuges
with wilderness areas, and 5 marine
national monuments, among others.

National Park
Service

Preserves unimpaired the natural and cultural resources
and values of the National Park System for the enjoyment,
education, and inspiration of this and future generations.

Over 85 million acres from 433 park
units; includes 87 National Monuments,
64 National Historic Parks, and 63
National Parks.

Sources: Input from agency officials and GAO analysis of agency websites, as of September 2025. | GAO-26-106626

aThe Forest Service also manages a network of 84 experimental forests and ranges for ecological research hosted on a combination of public and

private lands.

®National Marine Sanctuaries can include state waters. In these instances, NOAA officials said they work with states and Interior when taking
management actions in these areas.

In many parts of the country, the public lands and waters that the federal agencies manage are located near or
around reservations, Alaska Native Corporation-owned lands, and lands that the federal government holds in
trust for the benefit of Tribes and tribal citizens (see fig. 3).
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Figure 3: Federally Managed Lands and Waters, Tribal Lands, and Alaska Native Corporation Lands

- Alaska Native Corporation-owned lands

- Federal lands®
I:] Federal waters®
- Tribal lands®

State boundaries

Sources: U.S. Geological Survey Protected Areas Database of the U.S., U.S. Census Bureau, and Bureau of Land Management. | GAO-26-106626

@Federal lands depicted on this map include lands administered by the Bureau of Land Management, Fish and Wildlife Service, Forest Service, National
Park Service, and National Oceanic and Atmospheric Administration. Federal lands located on U.S. territories are not depicted on this map.

Federal waters depicted on this map include protected waters administered by the Bureau of Land Management, Fish and Wildlife Service, Forest
Service, National Park Service, and National Oceanic and Atmospheric Administration. For illustrative purposes, this map does not include all waters
under federal jurisdiction, including those protected waters near U.S. territories and in parts of the South Pacific Ocean.

Tribal lands depicted on this map include reservation lands and off-reservation trust land. Reservations are land set aside by treaty, federal law, or
executive order for the use of federally recognized Tribes. The federal government holds the legal title to lands held in trust for Tribes and their citizens
(trust lands), but the Tribes or citizens retain the benefits of land ownership.
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Five Selected Shared Decision-Making Agreements

The five shared decision-making agreements that we selected for in-depth review are between BLM, the
Forest Service, FWS, NOAA, or NPS and Tribes or the Office of Hawaiian Affairs (see fig. 4). The agreements
take different forms, including memoranda of understanding, memoranda of agreement, and cooperative
agreements.
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Figure 4: Five Selected Shared Decision-Making Agreements Between BLM, the Forest Service, FWS, NOAA, or NPS and
Tribes or the Office of Hawaiian Affairs

Shared Decision-making

Agency

Tribal signatory(ies)

Description

Agreement

Bears Ears National
Monument Agreement

=

signatory(ies)

Bureau of Land
Management (BLM)
and the Forest Service

Hopi Tribe, Navajo
Nation, Pueblo of Zuni,
Ute Indian Tribe of the

Uintah and Ouray

Reservation, and Ute

Mountain Ute Tribe?

The Bears Ears National Monument is located in
southeastern Utah, encompassing 1.36 million acres. The
agreement facilitates the management of the federal lands.

Chippewa National
Forest Agreement

Forest Service

Leech Lake Band of
Ojibwe of the Minnesota
Chippewa Tribe

The Chippewa National Forest is in Minnesota, near the
headwaters of the Mississippi River. The agreement
includes the management of vegetation and timber
projects across about 670,000 acres of the national forest.

Glacier Bay National
Park Agreement

National Park Service
(NPS)

Hoonah Indian Association

Glacier Bay National Park and Preserve is in Alaska,
covering 3.3 million acres of mountains, glaciers, temperate
rainforest, coastlines, and fjords. The agreement includes
management decisions for the entire national park.

Papahanaumokuakea Marine
National Monument Agreement

National Oceanic and
Atmospheric
Administration
(NOAA), Fish and
Wildlife Service (FWS),
and the State of
Hawaii Department of
Land and Natural
Resources

Office of Hawaiian Affairs®

Papahanaumokuakea Marine National Monument is in
Hawaii. It is the largest contiguous fully protected
conservation area in the U.S., encompassing about 370
million marine acres of the Pacific Ocean. The agreement
includes management decisions for the entire monument.

Yukon Delta National Wildlife
Refuge Agreement

FWS

Kuskokwim River
Inter-Tribal Fish
Commission, an intertribal
organization composed of
33 Tribes located along the
Kuskokwim River

Yukon Delta National Wildlife Refuge is in Alaska, between
the Yukon and Kuskokwim Rivers and covers about 19
million acres. The agreement includes fish population
management for the Kuskokwim River within the refuge.

Sources: GAO summary of information from The Bear Ears Commission, BLM, Forest Service, FWS, Hoonah Indian Association, Kuskokwim River Inter-Tribal Fish Commission, Leech Lake Band of Ojibwe
of the Minnesota Chippewa Tribe, NOAA, NPS, and Office of Hawaiian Affairs; Photos: Thoffman/stock.adobe.com, Jacob/stock.adobe.com, SCStock/stock.adobe.com, NOAA, and FWS. | GAO-26-106626

aThese Tribes have representatives on the Bears Ears Commission whose work includes collaboratively managing the Bears Ears National Monument

with BLM and the Forest Service.

®The Office of Hawaiian Affairs is a state agency independent from the executive branch that serves as a representative of Native Hawaiians in certain

forums.
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Eleven Features Are Important to Include in Shared Decision-Making
Agreements, and Policies Could Be Strengthened by Encouraging
Their Adoption

We identified 11 features that strengthen shared decision-making agreements between federal agencies and
Tribes or Native Hawaiian communities. Agriculture, Commerce, and Interior have developed policies that their
component agencies can use to develop such shared decision-making agreements. However, moving forward,
the usefulness of these policies could be improved by including additional discussion of these 11 features and
encouraging their adoption into future agreements whenever applicable and to the extent legally permissible.

Eleven Features Strengthen Shared Decision-Making Agreements

We identified 11 features that are important to include in shared decision-making agreements because they
strengthen these agreements (see fig. 5). Including these features in the language of written agreements, to
the extent legally permissible, memorializes partnerships and helps ensure these partnerships are sustained
through staff turnover and changing priorities.
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Figure 5: Features That Strengthen Shared Decision-Making Agreements Between Federal Agencies and Tribes

Acknowledgment of the Government-to-Government Relationship ))

(» Recognition of the federal trust responsibility to federally recognized Tribes
Acknowledge the U.S.’s unique trust relationship with Tribes and their citizens.

» Acknowledgment of Tribes as sovereign governments
Acknowledge that Tribes have inherent sovereignty and authority to self-govern.

.
Tribal Input and Engagement ))

(» Commitment to including tribal input in decision-making to the extent permitted by law

Consistently include substantive tribal input when making natural and cultural resource management decisions that affect tribal interests.
» Commitment to seeking consensus

Acknowledge that each will work to reach consensus through mutually agreeable solutions.

.
Signatories’ Commitments ))

(» Clearly defined common goals or priorities
Provide detailed descriptions of the agreement’s scope, goals, and signatories’ priorities.
» Clearly defined roles and responsibilities
Provide detailed descriptions of which entity will take leadership of specific actions and how tasks are defined.

» Clearly defined agreement limitations
Outline agreement limitations, including funding availability and restrictions.

|\
Processes and Policies ))

(» Communication protocols
Outline when signatories will perform specific tasks, what information will be communicated, and how often meetings will occur.
» Dispute resolution processes
Outline the process that will be used if agreement cannot be reached among signatories.
» Accountability mechanisms
Outline ways to ensure signatories follow through on their commitments and timeframes for agreement review and renewal.
» Clearly defined ways to implement goals or priorities
Provide detailed information for how the agreement will be implemented.

Sources: GAO analysis of a sample of federal-tribal agreements and academic papers; corroborated through interviews with signatories to five selected agreements. | GAO-26-106626
Signatories to our selected agreements said each of the features we identified provides various benefits. For
example, signatories said features such as recognizing the federal trust responsibility to federally recognized
Tribes are important because they communicate Tribes’ rights and justification for involvement. In addition,
recognizing the federal trust responsibility can help set the stage for clear and respectful interactions with
Tribes, according to FWS signatories to the Yukon Delta National Wildlife Refuge agreement. Further,
signatories to our selected agreements discussed the importance of including agreement limitations, such as if
an agreement includes funding or not. A tribal signatory to the Glacier Bay National Park agreement said
including agreement limitations in an agreement can prevent future issues and conflict.

While signatories noted that all 11 features strengthen agreements, they elaborated on several features,
including a commitment to seeking consensus and a clear dispute resolution process.

Commitment to seeking consensus. Signatories to our selected agreements said a commitment to seeking
consensus when making decisions is important because it helps ensure that all signatories’ perspectives are
included. Seeking consensus in this context involves aiming to find mutual agreement on a course of action,
even if it may not be the first preference of one of the signatories. For example, the Chippewa National Forest

Page 13 GAO-26-106626 Federal Land and Water Management



Letter

agreement outlines a framework in which the signatories commit to seeking consensus to achieve mutual
landscape restoration goals. This framework includes a decision-making model intended to ensure the
signatories reach mutually agreeable solutions about natural resource management, including commercial
timber harvesting. Additionally, the Papahanaumokuakea Marine National Monument agreement states that
the joint governing body responsible for managing the monument should seek consensus on all matters.3

We found that although shared decision-making agreements can include a commitment to seeking consensus,
agencies must retain authority to make final decisions unless specifically authorized to delegate it to nonfederal
partners.32 In addition, according to Agriculture’s and Interior’s legal reports about implementing the JSO, these
agreements cannot include inherently governmental functions for nonfederal partners, including Tribes or
Native Hawaiian communities, to carry out.33

Agency officials said they aim to get as close to reaching consensus as possible within their existing legal
authorities. This includes engaging with Tribes as equal partners until the point of making the final decision,
when the agency is required to be the sole signer of final decision documents.3* In addition, signatories to our
selected agreements told us that in practice, they informally seek and reach consensus when making
decisions. For example, according to the Glacier Bay National Park agreement signatories, they regularly
make decisions together, such as by holding bi-weekly meetings and forming project-specific working groups.

In addition to seeking consensus, some Tribes want to guarantee agencies will incorporate tribal input into
decisions by playing a larger role, such as being equal partners throughout the decision-making process under
co-management agreements (see text box).

31The Monument Management Board is the joint governing body established to promote the coordinated management of the
monument and to implement management plan activities and consists of the Office of Hawaiian Affairs, NOAA, FWS, and the state of
Hawai’i.

32See, e.g., United States Telecomm Ass’n v. FCC, 359 F.3d 554, 565-566 (D.C. Cir. 2004) (holding that federal agency officials may
not delegate their decision-making authority to outside entities absent affirmative evidence of authority to do so).

33Agriculture and Interior issued guidance pursuant to the JSO, which directs that agencies use their existing legal authorities to enter
agreements. An inherently governmental function means a function “that is so intimately related to the public interest as to require
performance by Federal Government employees.” Pub. L. No. 105-270, § 5(2)(A), 112 Stat. 2382, 2384-2385 (1998) (classified at 31
U.S.C. § 501 Note).

34Agencies and Tribes or Native Hawaiian communities may collaboratively develop natural resource management plans, but the
federal agency solely signs the final decision document. For example, under the Bears Ears National Monument agreement, the Tribes
that compose the Bears Ears Commission provided input into the draft resource management plan by developing one of the five
management options, or alternatives. Then the federal agencies selected the Commission’s alternative as the preferred option and
incorporated it into the final resource management plan.
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Co-Management Agreements

Tribal officials said they support the use of co-management agreements with federal agencies in addition to shared decision-
making agreements. Co-management means those circumstances in which federal statutes or courts have required agencies to
delegate some aspect of federal decision-making over public lands and water management to a Tribe, according to agency
documents. This could include making some final decisions together as equal partners and ensuring that agencies cannot
override their tribal partners’ input, according to tribal officials.

The National Congress of American Indians and other tribal organizations have expressed support for co-management and said
that it could benefit agencies, Tribes, and the public. Specifically, a National Congress of American Indians resolution notes that
co-management brings together the expertise of diverse perspectives to build a collective and participatory framework that has
mutual benefits. Agency officials said they would need additional legal authority to enter co-management agreements with Tribes.

Source: GAO analysis of tribal organization resolutions and interviews with tribal and Office of Hawaiian Affairs officials. | GAO-26-106626

Dispute resolution processes. Signatories to our selected agreements said it is important to agree upon and
document a process to follow if a dispute arises. A tribal signatory said that clearly outlining how dispute
resolution mechanisms will work in practice can guide signatories through difficult situations and
disagreements.

For example, the Yukon Delta National Wildlife Refuge agreement outlines specific actions to take if the
signatories cannot reach agreement on an issue. These actions include requesting a meeting with federal
decision-makers, such as FWS’s Alaska Regional Director, or submitting a request to the Federal Subsistence
Board—which consists of certain agency officials, such as the Alaska Regional Director of FWS, and members
who possess personal knowledge of and direct experience with subsistence in rural Alaska, including three
members nominated or recommended by federally recognized tribal governments. The agreement also notes
that such requests should be addressed with urgency.

Agriculture, Commerce, and Interior Policies Could Be Strengthened by Encouraging
Adoption of the 11 Features in Future Agreements

We found that Agriculture, Commerce, and Interior include some discussion of the 11 features in the policies
that their component agencies can use to guide the development of shared decision-making agreements.35 For
example, in the JSO, these departments noted that dispute resolution mechanisms should be incorporated into
agreements with Tribes.3¢ In addition, Interior's departmental manual on collaborative and cooperative
stewardship states that in making management decisions related to federal lands and waters that impact

35We reviewed the following relevant department-level policies: JSO 3403; Department of Agriculture, Office of the General Counsel,
USDA Legal Authorities That Can Support Co-Stewardship (Washington, D.C.: Nov. 2022). In subsequent citations, we refer to this
document as Agriculture’s legal report. U.S. Department of Commerce, Tribal Consultation and Coordination Policy of the U.S.
Department of Commerce (Washington, D.C.: May 2013); Interior’s legal report; U.S. Department of the Interior, Secretarial Order
3342, Identifying Opportunities for Cooperative and Collaborative Partnerships with Federally Recognized Indian Tribes in the
Management of Federal Lands and Resources (Washington, D.C.: Oct. 2016); and relevant parts and chapters of Interior’s
Departmental Manual issued by various offices, such as its Office of Policy Analysis.

36The JSO's stated purpose is to ensure the departments and their agencies are managing public lands and waters in a manner that
seeks to protect the treaty, religious subsistence, and cultural interests of Tribes and Native Hawaiian communities; that such
management is consistent with the nation-to-nation relationship between the U.S. and Tribes; and that such management fulfills the
unique trust obligation to Tribes and their citizens.
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Tribes, agencies should incorporate tribal input, including tribal knowledge.3” This aligns with the key feature
that calls for a commitment to including tribal input in decision-making to the extent legally permissible. Further,
Agriculture’s legal report about implementing the JSO and Commerce’s tribal consultation and coordination
policy both acknowledge the government-to-government relationship they have with Tribes.38

Including Features Could Help Avoid Pitfalls When Implementing Agreements

Including the 11 important features in agreements may help avoid potential challenges that could
arise once it is time to put the agreement into practice. For example, one of the signatories to the
Papahanaumokuakea Marine National Monument agreement noted that signatories did not
consistently share key information necessary to support mutual decision-making. They said that
more consistent, open communication during decision-making would have improved collaboration.

In reviewing the Papahanaumokuakea Marine National Monument agreement, we observed that it
did not include specific communication protocols—a feature that outlines what information will be
shared, how often meetings will occur, and through what mechanisms. Including this feature in the
agreement could have helped mitigate these challenges. This underscores the importance of
federal agencies ensuring such features are incorporated during agreement development, to
support smoother implementation.

Source: GAO analysis of documents and interviews. |
GAO-26-106626

However, we also found that the Agriculture, Commerce, and Interior policies generally do not include all
aspects of the 11 features we identified as strengthening shared decision-making. For example, these
departments’ relevant policies do not include language regarding a commitment to seeking consensus with
Tribes when developing these agreements or clearly defined ways to implement goals or priorities.

NOAA and Forest Service officials said they had not included all 11 features in their policies because they did
not have access to our analysis when they developed them. Interior officials and a Forest Service official said
they generally agreed that these features are important to include in agreements with Tribes, and a NOAA
official said including these features in policy would be helpful moving forward. In addition, GAO’s leading
practices for collaboration reflect several of the 11 features we identified.3® For example, these leading
practices also highlight the importance of clarifying roles and responsibilities and ensuring accountability during
collaborative activities, including when documenting mutual commitments in written agreements such as
shared decision-making agreements.

As departments update their existing policies, they could benefit from including a discussion of the 11 features
we identified and encouraging their adoption into future agreements whenever applicable and to the extent
legally permissible.® Doing so could strengthen shared decision-making agreements and better ensure that

37Department of the Interior, Office of Policy Analysis, Department Manual, Part 502: Collaborative and Cooperative Stewardship with
Tribes and the Native Hawaiian Community, Chapter 1 (Washington, D.C.: Nov. 2022).

38See Agriculture’s legal report and Commerce’s Tribal Consultation and Coordination Policy.

39GAO, Government Performance Management: Leading Practices to Enhance Interagency Collaboration and Address Crosscutting
Challenges, GAO-23-105520 (Washington, D.C.: May 2023). In this report, we found that clarifying roles and responsibilities articulates
who will do what, organize joint and individual efforts, and facilitate decision-making. When collaborating, ensuring accountability
enables the parties to better assess progress and make necessary changes.

40A Forest Service official noted that the agency will need to consider any guidance updates in light of Executive Order 14192, which
directs federal agencies to identify at least 10 existing regulations to be repealed when it proposes a new regulation. The Executive
Order defines a new regulation to include guidance documents. Executive Order 14192, Unleashing Prosperity Through Deregulation,
90 Fed. Reg. 9065 (Feb. 6, 2025). According to Office of Management and Budget guidance, Executive Order 14192 regulatory actions
include significant guidance documents, which are guidance documents that may reasonably be anticipated to lead to an annual effect
on the economy of $100 million or more or other specified effects.
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Tribes have substantive input into the management of public lands and waters. The 11 features could serve as
a common starting point for agency and tribal officials’ negotiations and create stronger agreements. Moreover,
incorporating the features into policies would also help safeguard against the loss of institutional knowledge
when staff responsible for developing agreements depart the agencies.

Strong Relationships, Legal Authorities, and Other Factors Facilitated
Agreement Development, but the Forest Service and NOAA Have
Fewer Authorities Than Interior

Agency leadership support, tribal advocacy, strong relationships between agency and tribal officials, and
agencies’ legal authorities facilitated their ability to develop agreements, according to signatories of shared
decision-making agreements (see fig. 6). Conversely, in some instances where these factors were not present,
signatories told us it was more difficult to develop shared decision-making agreements. While legal authorities
were generally cited as a facilitating factor, Forest Service and NOAA’s legal authorities for developing
agreements are more limited than those of BLM, FWS, and NPS within Interior. As a result, the Forest Service
and NOAA are limited in their ability to develop agreements with Tribes in certain circumstances.

Figure 6: Factors That Agency and Tribal Officials Said Facilitated the Development of Shared Decision-Making Agreements

N ( N

Tribal Advocacy @ Legal Authorities
Tribal officials advocated for their Legal authorities, such as the

i involvement in decision-making i i Indian Self-Determination and
Agency Leadership Support and initiated discussions with Strong Relationships Between Education Assistance Act, as
Agency officials in various agency officials. Agency and Tribal Officials amended, facilitated agreement
leadership roles showed that Strong relationships helped build development and allowed for
shared decision-making trust needed to develop agreements| substantial tribal input into
agreement development was a L ) and involved actions such as L decision-making. )

priority and helped set the tone. holding regular in-person meetings

as well as learning tribal cultures.

A J - _4
Sources: GAO icons and analysis of interviews with federal agency and tribal officials. | GAO-26-106626

Agency Leadership Support

Signatories said that support from senior agency leadership facilitated their development of agreements. Their
support helped set the tone from top-level officials and demonstrated that these agreements were a priority for
the agency. For example, agency officials said their leadership made it clear that pursuing agreements with
Tribes was a priority, including by issuing the JSO and developing guidance to implement it.

Officials from Leech Lake Band of Ojibwe said the Forest Service Chief’s direct support facilitated the

development of their agreement with Chippewa National Forest. Specifically, after the Tribal Chair requested to
be involved in developing a new forest management plan that included updated timber harvest practices, the
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Forest Service Chief directed the Regional Forester to develop an agreement with the Tribe, going above and
beyond the Tribe’s requests, according to tribal officials.

We found that having support from field office leadership was also helpful. For example, according to Hoonah
Indian Association officials, the Glacier Bay National Park superintendent and other leadership championed
tribal goals and priorities and pursued creative solutions to share certain management decisions with the Tribe.

Tribal Advocacy

Signatories said Tribes and Native Hawaiian communities advocating to be involved in decision-making helped
facilitate their agreements. This advocacy included initiating discussions with agency officials and consistently
pushing for their perspectives to be included. Tribal signatories also said they needed to continue their
advocacy for months or years when developing the language in agreements so that it reflected their desired
level of involvement in agreement implementation. For example, many years of tribal advocacy was
instrumental in developing the Bears Ears National Monument agreement.#! This advocacy prompted the 2021
Presidential Proclamation that re-established a commission composed of elected officers from Tribes to
provide guidance and recommendations on monument management.42

41While we found that tribal advocacy facilitated the development of agreements, tribal officials told us that agency officials should
increase their outreach to Tribes so that Tribes do not need to engage in such prolonged advocacy for their involvement.

42Proclamation 10285 of October 8, 2021, 86 Fed. Reg. 57321 (Oct. 15, 2021). Tribal advocacy was critical to the Presidential
Proclamation that first established the monumentin 2016 and to Tribes signing the Bears Ears National Monument agreement.
Proclamation 9558 of December 28, 2016, 82 Fed. Reg. 1139 (Jan. 5, 2017). A 2017 Presidential Proclamation reduced the monument
in area by approximately 85 percent but added approximately 11,200 acres to the monument. Proclamation 9681 of December 4, 2017,
82 Fed. Reg. 58081 (Dec. 8, 2017). Additional tribal advocacy later prompted the 2021 proclamation that restored the original size of
the monument and retained acres that the 2017 Proclamation had added to it.
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Strong Personal Relationships

Building Relationships Through Collaboration

In 2016, National Park Service (NPS) and the Hoonah Indian Association built the Huna Tribal
House, a traditional tingit structure. The Tribal House is located within Glacier Bay National Park
and Preserve and serves as a venue for tribal citizens to reconnect with their traditional homeland,
way of life, and ancestral knowledge. It is a focal point for conveying the story of the Huna t.ingit
and their evolving relationship with NPS.

To create the Tribal House, the Tribe and NPS partnered to develop a common vision. According
to a tribal official, establishing the Tribal House helped the Tribe heal from historical trauma
stemming from the removal of tribal citizens from the park.

Efforts to build the Tribal House, along with other collaborative projects, in turn, facilitated the
development of the Tribe and NPS’s 2016 shared decision-making agreement that covered a wide
set of management decisions, including developing natural and cultural resource research
programs.

Photo of the Huna Tribal House

Sources: National Park Service website and GAO interview with the
Hoonah Indian Association. | GAO-26-106626

Signatories said having already established strong personal relationships between agency and tribal officials
facilitated the development of their agreements. They said it was very helpful when agencies prioritized in-
person meetings, took the time to get to know tribal leaders and staff, and learned about tribal histories and
cultures. Strong relationships served as a foundation to continue building the trust needed for agreement
development.

For example, an agency signatory to the Yukon Delta National Wildlife Refuge agreement said established
relationships between FWS and the Tribes that compose the Kuskokwim River Inter-Tribal Fish Commission
were instrumental to agreement development. A tribal official said the signatories came together monthly to
meet in person, which helped build connections.

In another example, tribal and agency signatories to the Glacier Bay National Park agreement said they built
their relationship over many years of working together on various efforts, including the construction of the Huna
Tribal House, a traditional structure located within the park boundaries. By working together on smaller
individual projects over time, officials with the Tribe and NPS built trust. This enabled them to work better
together on difficult issues, including the painful history of the federal government’s removal of tribal citizens
from the area that later became part of the park.

This strong relationship then facilitated their 2016 shared decision-making agreement. In recognition of the
relationship, an NPS official was naturalized as a tribal citizen, and the Tribe and NPS memorialized the
evolution of the relationship in a healing totem pole, which included a scroll of papers, symbolizing their 2016
agreement (see fig. 7).
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Figure 7: The Glacier Bay National Park Agreement Carved into Yaa Naa Néx Kootéeyaa, the Healing Totem Pole

Source: The National Park Service. | GAO-26-106626

Three Legal Authorities Facilitated Agreement Development, but Opportunities Exist to
Expand the Forest Service and NOAA’s Authorities

Tribal and agency signatories to shared decision-making agreements we reviewed said that legal authorities
facilitated agreement development. Such authorities include those provided by the Antiquities Act of 1906;43
Tribal Forest Protection Act of 2004, as amended (TFPA);*4 and Title IV of ISDEAA. However, the Forest
Service and NOAA have more limited authorities compared to Interior's agencies.

National Monument Proclamations Under the Antiquities Act of 1906

Presidential national monument proclamations under the Antiquities Act of 1906 facilitated agreement
development, according to signatories to the Papahanaumokuakea Marine National Monument and Bears Ears
National Monument agreements. Office of Hawaiian Affairs officials said that the President establishing the
Papahanaumokuakea Marine National Monument and encouraging Native Hawaiian involvement in its
management paved the way for the agreement’s development. In addition, the 2021 proclamation that re-
established Bears Ears National Monument directed agencies to engage with Tribes. Specifically, it directed
the Forest Service and BLM to jointly manage the monument and for the Bears Ears Commission to provide
guidance and recommendations on the monument’s management.

43The Antiquities Act of 1906 authorizes the President to establish, by public proclamation, national monuments on land owned or
controlled by the federal government. 54 U.S.C. § 320301(a).

44Pub. L. No. 108-278, 118 Stat. 868 (codified as amended at 25 U.S.C. § 3115a).
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Figure 8: Bears Ears National Monument

Source: Judith Zimmerman/Danita Delimont/stock.adobe.com. | GAO-26-106626
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Tribal Forest Protection Act of 2004, as Amended

The TFPA was instrumental for developing agreements with the Forest Service, according to tribal signatories
to two agreements.*5 The TFPA authorizes the Forest Service to enter into agreements with Tribes to carry out
certain projects on federal lands that border or are adjacent to certain tribal lands.*¢ These agreements can
include activities to mitigate wildfire and other threats to tribal lands .47

TFPA agreements can involve substantive tribal input into agency decision-making over the long-term, such as
on a 5-, 10-, or 20-year basis, according to Forest Service officials. For example, Forest Service officials told
us that they used TFPA agreements as a mechanism to implement their Chippewa National Forest agreement.
One Forest Service official said these TFPA agreements help improve vegetative conditions on the Chippewa
National Forest. The projects to improve these conditions, such as restoring conifer trees, and the desired
conditions are included in the Chippewa National Forest agreement.

45The Chippewa National Forest shared decision-making agreement we selected is a memorandum of understanding that was entered
into under various authorities, including the TFPA. We also reviewed a TFPA shared decision-making agreement between Karuk Tribe
and Six Rivers National Forest that we identified during our review, although it is not one of our five selected agreements.

463pecifically, under TFPA agreements or contracts, Tribes may carry out activities to achieve land management goals for federal land
that is “bordering or adjacent to the Indian forest land or rangeland under the jurisdiction of the Indian Tribe.” 25 U.S.C.

§ 3115a(b)(3)(B). The TFPA defines Indian forest land or rangeland to mean certain trust and restricted fee lands that are under the
jurisdiction of the Tribe. See id. § 3115a(a)(2), (b)(3)(B). The TFPA defines “Indian Tribe” as any Indian Tribe, band, nation, or other
organized group or community, including any Alaska Native village or regional or village corporation as defined in or established
pursuant to the Alaska Native Claims Settlement Act, which is recognized as eligible for the special programs and services provided by
the U.S. to Indians because of their status as Indians. 25 U.S.C. § 3115a(a)(3). The TFPA also authorizes BLM to enter into
agreements and contracts. However, for this report, we focus on the Forest Service’s use of TFPA agreements because BLM had
entered into few TFPA agreements as of January 2025.

47Under TFPA agreements, Tribes can carry out projects on eligible Forest Service lands that are in need of land restoration activities
or that pose a fire, disease, or other threat to Indian forest or rangelands or tribal communities. 25 U.S.C. § 3115a(c)(2).

Page 22 GAO-26-106626 Federal Land and Water Management



Letter

Chippewa National Forest Tribal Forest Protection Act (TFPA) Agreements

TFPA agreements between the Leech Lake Band of Ojibwe and Chippewa National Forest have
been used to achieve tribal desired vegetative conditions on the national forest using the best
available science based on Indigenous traditional ecological knowledge and western science,
according to tribal staff. Tribal staff also said that one of these TFPAs has improved habitat in the
short-term for the snowshoe hare. The hare is important to the Tribe culturally and contributes to
the local ecosystem’s balance by being a source of food for certain predators on the Tribe’s
Threatened, Endangered, and Sensitive Species List. Snowshoe hares prefer habitat, such as
areas where trees are piled, offering a horizontal structure that provides protection from predators
and the elements.

Photo of Restored Habitat for Snowshoe Hares
Source: GAO. | GAO-26-106626

However, because of specific TFPA requirements, some Tribes are precluded from entering into TFPA

agreements for projects on Forest Service lands even though they have maintained connections to those
lands. Specifically:

« Definition of eligible tribal lands. To be eligible for TFPA agreements, Tribes must have trust or certain
other land under their jurisdiction.*® However, many Tribes, particularly those in Alaska, do not have such
land. For example, although there are 227 Tribes in Alaska, few have land held in trust.4® Also, Alaska
Native Corporations meet TFPA’s definition of “Indian Tribe” but do not have eligible land or jurisdiction
over any land.%0

4825 U.S.C. § 3115a(a)(2)(A), (b)(3)(B). The federal government holds legal title to trust land, but a Tribe or tribal citizen(s) are the
beneficial owner. In addition to trust land, restricted fee land is also eligible to be included in TFPA agreements. Tribes or tribal citizens
hold title to restricted fee land, but there are legal restrictions against alienation or encumbrance (for example, the land cannot be sold
or conveyed without the approval of the Secretary of the Interior).

49nterior holds land in trust on behalf of a handful of Tribes in Alaska, including the Metlakatla Indian Community.

50Alaska Native Corporations’ land that was conveyed pursuant to the Alaska Native Claims Settlement Act is fee simple land, meaning
that the land is owned without restrictions against alienation or encumbrance. Alaska Native Corporations do not have jurisdiction over
their lands.
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« Land adjacency requirement. To be eligible for TFPA agreements, Tribes must have eligible tribal lands
that border or are adjacent to Forest Service lands.5" The federal government forcibly removed certain
Tribes from their ancestral homelands and relocated them to reservations that in some cases were
hundreds of miles away. As a result, these Tribes’ current lands may not be adjacent to Forest Service
lands that retain importance to them, and TFPA agreements cannot include projects on such national forest
lands.

Tribes and agencies have noted the potential benefits that could result from removing these requirements to
expand TFPA eligibility. For example, an Agriculture framing paper for a 2024 tribal consultation said removing
the adjacency requirements would help maximize tribal self-determination opportunities.52 This paper stated
that the Forest Service could instead involve Tribes in TFPA projects on lands that have historical, geographic,
or cultural significance to them. In addition, Tribes have said that removing these land eligibility and adjacency
requirements would allow them to participate in projects that include shared decision-making on national forest
lands.53 Specifically, a tribal official we interviewed in Alaska told us the Tribe would like to participate in TFPA
agreements to help manage lands administered by the Forest Service because it would provide more
opportunities to work with the agency through government-to-government relationships.

Bills have been introduced in Congress in recent years that would amend the TFPA in various ways. For
example, in February 2025, a bill was introduced that would expand the definition of eligible tribal lands to
include lands held by an Alaska Native Corporation and eliminate the adjacency requirement, among other
things.54

In testimony during a May 2025 Senate hearing, the Acting Associate Chief of the Forest Service said the
agency is going to start relying more heavily on partners, such as Tribes, to assist in conducting the Forest
Service’s work.55 This includes management of national forest lands. In addition, in testimony during a July
2024 Senate hearing, a Deputy Chief of the Forest Service said that the TFPA has been a key authority for the
agency, but it has limitations. The official said that changing its scope, such as eliminating the adjacency
requirement, could help address these limitations.5¢

5125 U.S.C. § 3115a(b)(3)(B).

52y 8. Department of Agriculture, Framing paper, Tribal Consultation on Self-Determination in Forestry (June 3, 2024). Agriculture
officials said this framing paper was for tribal consultation and discussion purposes and did not purport to address all legal or
operational issues for expanding co-stewardship.

53For example, in congressional testimony, the Mescalero Apache Tribe called for expanding the TFPA by eliminating the adjacency
requirement so that tribal governments can conduct landscape-scale management projects throughout federal lands where the Tribe
has historic or cultural connections to the land. See Testimony of Thora Padilla, President, Mescalero Apache Tribe, Before the S.
Comm. on Indian Affairs, 118t Cong. (2024) (statement of President of the Mescalero Apache Tribe Thora Padilla).

54In addition, the bill would remove the requirement for Tribes to have jurisdiction over the eligible tribal land and require Tribes to have
a special geographic, historical, or cultural significance to the federal land where the TFPA agreement project occurs. See Tribal Forest
Protection Act Amendments Act of 2025, S.719, 119t Cong. (2025). As of December 2025, the Senate had passed S. 719 but the
House had taken no action on it. This bill is similar to a bill introduced in the 118" Congress that passed the Senate. S. 4370, 118
Cong. (2024).

55Christopher French, Acting Associate Chief of the Forest Service in testimony before the Senate Committee on Agriculture, Nutrition,
and Forestry, 119" Cong., 15t Sess., May 6, 2025.

56 John Crockett, Deputy Chief of the Forest Service’s State, Private, and Tribal Forestry in testimony before the Senate Committee on
Indian Affairs, 118t Cong., 2™ Sess., July 25, 2024.
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Amending the TFPA provisions that preclude some Tribes and Alaska Native Corporations from entering into
TFPA agreements and authorizing TFPA agreements for national forest lands with a tribal nexus, such as
those that have historical, geographic, and cultural significance to Tribes, would allow more Tribes and Alaska
Native Corporations to participate in shared decision-making agreements.

Self-Governance Agreements Under the Indian Self-Determination and Education Assistance Act, as
Amended

We identified two shared decision-making agreements between Tribes and BLM or FWS where tribal
signatories said ISDEAA’s authority to enter into self-governance agreements facilitated their development.5”
Tribal signatories to these agreements, as well as other tribal and some agency officials we interviewed, said
self-governance agreements provide several advantages:

« Funding. ISDEAA’s requirement that agencies provide the funding to implement programs and activities
included in self-governance agreements was an appealing reason to develop agreements using this
authority, according to tribal officials.5® For example, a tribal official in New Mexico said their self-
governance agreement with BLM included multi-year funding for the management of a national monument,
which goes directly to the Tribe for things such as ranger salaries.5® In addition, the director of an intertribal
timber organization said Tribes can manage their forested land efficiently and with smaller budgets than
federal agencies.

« Independence with decision-making. Tribal officials we interviewed said they pursue self-governance
agreements whenever possible because this type of agreement enables the Tribe to be more independent
and have a substantial say in decision-making. For example, Jamestown S’Klallam Tribe developed a self-
governance agreement in 2024 with FWS for the shared management of two national wildlife refuges in
Washington State. Tribal officials said they used a self-governance agreement because it gave the Tribe
significant decision-making authority and the flexibility to design programs and services.%0

57Pub. L. No. 103-413, tit. Il, 108 Stat. 4250, 4270-78 (1994) (codified as amended at 25 U.S.C. §§ 5361-5377). After we selected the
five agreements to review in-depth, we identified two self-governance agreements that the Tribes stated were shared decision-making
agreements. These included agreements between Jamestown S’Klallam Tribe and FWS to manage two national wildlife refuges in the
state of Washington and Pueblo de Cochiti and BLM to manage Kasha Katuwe-Tent Rocks National Monument in New Mexico.

58|n addition, ISDEAA requires the Secretary of the Interior to provide funds known as contract support costs to Tribes in annual
funding agreements that accompany self-governance agreements. See 25 U.S.C. § 5363(g)(3). However, for agreements with BLM,
FWS, or NPS, as of August 2025, Interior does not include contract support costs, which are the indirect administrative costs
associated with self-governance agreements. The appropriation Interior receives for contract support costs associated with ISDEAA
agreements is limited to agreements with the Bureau of Indian Affairs and Bureau of Indian Education within Interior. See, e.g., Pub. L.
No. 118-42, div. E, tit. |, 138 Stat. 25, 232 (2024).

59We have previously found that the adequacy of federal resources needed to administer Bureau of Indian Affairs programs, as well as
the agency not sharing information with Tribes about the costs to administer programs, are long-standing concerns that have been a
factor affecting tribal participation in self-governance. Faced with federal funding shortfalls, some Tribes supplemented with additional
funding, but not all Tribes have this additional revenue. We also found that Tribes did not always receive the necessary information
prior to negotiating agreements, including calculations the agency used to identify the amount of funds available to Tribes. See GAO,
Indian Programs: Interior Should Address Factors Hindering Tribal Administration of Federal Programs, GAO-19-87 (Washington, D.C.:
Jan. 3, 2019).

60According to tribal officials, the Tribe has significant historical, cultural, and spiritual connections to these refuges that date back
millennia and a vested interest in ensuring the health and vitality of the refuge ecosystems. The Tribe’s primary reasons to enter the
agreement were the desire to protect its cultural heritage and treaty rights, preserve traditional practices and sacred sites, and use
traditional land management practices.
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BLM and FWS can use ISDEAA’s self-governance authority, which facilitated agreement development.
However, NOAA, including its Office of National Marine Sanctuaries, and the Forest Service do not have this or
similar authority, although they also manage public lands and waters under other statutes.t' Specifically,

NOAA does not have any statutory authority to enter into any type of self-governance agreement with Tribes,
although Tribes have expressed interest in using self-governance with NOAA, according to NOAA officials.

Further, the Forest Service has authority under ISDEAA to contract with Tribes to implement TFPA
agreements, but these are not self-governance agreements.®2 In addition, the scope of the activities that can
be included in these contracts is limited by the TFPA. The TFPA allows Tribes to manage activities and
projects related to land restoration and risk reduction—including to reduce the risk of wildfire, disease, and
other threats—but it does not apply to other Forest Service programs and activities. For example, TFPA
agreements cannot include comprehensive management planning and wildlife or fisheries habitat
management. However, tribal officials told us they would like to take on a greater role in managing Forest
Service lands than the TFPA allows, including this kind of broader management.s3

Forest Service District Rangers and NOAA officials we interviewed said that being able to enter into self-
governance type agreements with Tribes could better position them to meet the agencies’ goals. For example,
one Forest Service District Ranger said the ability to enter into self-governance type agreements would better
support the agency’s goal to strengthen government-to-government relationships with Tribes. National level
Forest Service officials said they did not oppose having authority to enter into self-governance type
agreements but told us that any such authority should be tailored to the agency’s specific mission and
responsibilities.?* NOAA officials said their lack of authority to enter into self-governance type agreements is a
barrier to implementing their commitments in the JSO and contributed to NOAA developing fewer agreements
than other agencies.

61The Office of National Marine Sanctuaries manages a variety of marine protected areas, including marine national monuments and
national marine sanctuaries.

6225 U.S.C. § 3115b. The Agriculture Improvement Act of 2018 authorized the Forest Service to enter into contracts for demonstration
projects with Tribes to perform administrative, management, and other functions of the programs of TFPA projects through Title | of
ISDEAA. Specifically, the act requires that the contract or project shall be entered into under, and in accordance with, section 403(b)(2)
of ISDEAA (25 U.S.C. § 5363(b)(2)). Title | of ISDEAA authorizes self-determination contracts, which differ from Title IV of ISDEAA’s
self-governance compacts. For example, self-governance compacts provide Tribes with more flexibility and entail reduced federal
agency oversight.

63Tribes and tribal organizations have long advocated for expanding self-determination and self-governance to all of Agriculture,
including the Forest Service. For example, the National Congress of American Indians adopted a resolution in 2024 urging Congress to
expand self-determination contracting and self-governance compacting to all of Agriculture (Resolution #NC-24-003), and the Native
Farm Bill Coalition—a collection of more than 170 Tribes and intertribal organizations—has advocated for including this authority in
several farm bills.

64For example, the Forest Service is authorized and directed to develop and administer the renewable surface resources of the national
forests so that they are utilized in the combination that will best meet the needs of the American people and not necessarily the
combination of uses that will give the greatest dollar return or greatest unit output. In addition, Forest Service comments on the report
said if Congress provides the agency with self-governance type agreement authority, it should consider congressional authority under
the Constitution’s Indian Commerce Clause to extend tribal authority over public land and water management in ceded or historic
territories.
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Federal law has been amended several times to establish mechanisms for additional agencies to enter into
self-governance type agreements with Tribes.85 This trend could be continued by authorizing a mechanism for
the Forest Service and NOAA’s Office of National Marine Sanctuaries to enter into self-governance type
agreements with Tribes that enable them to share decision-making responsibility for the management of public
lands and waters, to the extent legally permissible. This would enable eligible Tribes to enter into self-
governance type agreements that could include Tribes assuming the administration of certain programs like
they can with BLM, FWS, and NPS. Doing so would advance tribal self-determination and could enable
solutions that incorporate Tribes’ unique knowledge, experience, and capabilities in specific places while
helping agencies meet their goals.

Three Factors Impeded Agreement Development, and Agencies Have
Not Assessed Their Associated Funding and Staff Capacity

Federal agency and tribal officials said that agency staff’s limited understanding of the agency’s legal
authorities and other core concepts, incomplete guidance, and limited agency and tribal resources impeded the
development of shared decision-making agreements (see fig. 9). Conversely, in some instances where these
factors were not present—such as where staff had a better understanding of core concepts—agency and tribal
officials said it was easier to develop shared decision-making agreements. Agencies have not assessed their
funding and staff capacity to develop shared decision-making agreements in light of these impediments and
significant changes to agency budgets and staffing levels that were proposed or began taking effect in 2025.

85For example, ISDEAA was amended in 2000 to authorize self-governance agreements at Indian Health Service. In addition, the
Department of Transportation was authorized in 2015 to establish a tribal transportation self-governance program whereby the agency
would enter into compacts and annual funding agreements with Tribes to administer certain transportation programs. Pub. L. No. 114-
94, div. A, tit. |, § 1121, 129 Stat. 1312, 1359 (2015) (codified as amended at 23 U.S.C. § 207). This authority incorporated by reference
certain provisions of ISDEAA but was not an amendment to ISDEAA.
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Figure 9: Factors That Federal and Tribal Officials Said Impeded Shared Decision-Making Agreement Development

a )

Incomplete Agency Guidance

Incomplete agency guidance, such as not
having agreement examples or details tailored

Limited Agency Understanding to certain populations, added time to the Limited Agency and Tribal Resources
Agency officials had limited understanding development process. Limited funding and staff capacity made it
of their legal authorities that guide 4 difficult for Tribes and agency officials to fully
development of agreements, among other participate in negotiations.
things, which added time to negotiations.
\ _4 A J

Sources: GAO icons and analysis of interviews with federal agency and tribal officials. | GAO-26-106626

Limited Understanding of Legal Authorities and Core Concepts Underlying Tribal
Partnerships

Federal agency, tribal, and Office of Native Hawaiian Affairs officials said that some staff within each of the
federal agencies had not acquired a sufficient depth of understanding of agency legal authorities or the core
concepts that underlie partnering with Tribes and Native Hawaiian communities. They said this made it difficult
to develop some shared decision-making agreements.

Understanding agency legal authorities. Not all agency field office staff who develop agreements
understood their legal authorities to enter into agreements with Tribes, according to agency and tribal officials
we interviewed. Field staff were not always clear on what they were authorized to have in the agreements,
including how to determine which activities were inherently federal functions, and this lengthened negotiating
time frames in some cases.®¢ For example, Chippewa National Forest officials said that, as they were
developing their agreement with the Leech Lake Band of Ojibwe, they had to regularly check with their
attorneys regarding the activities they were authorized to include in the agreement, which added time to the
process. Also, a tribal official who developed a self-governance agreement with FWS said that the Tribe spent
a significant amount of time researching and then educating FWS officials on how to develop this type of
agreement and the kinds of activities that Tribes are authorized to conduct, which extended the length of the
negotiations.

Departmental leadership has taken some actions to help staff understand agency legal authorities. For
example, to help implement the JSO, Agriculture and Interior issued reports in 2022 identifying the relevant
legal authorities that can be used to develop agreements.6” However, agency officials we interviewed said they
were not aware of these reports, or the reports did not include details of how to apply the authorities they

66As noted earlier, an inherently governmental function is one “that is so intimately related to the public interest as to require
performance by Federal Government employees.” Pub. L. No. 105-270, § 5(2)(A), 112 Stat. 2382, 2384-2385 (1998) (classified at 31
U.S.C. § 501 Note).

67See Agriculture’s and Interior’s legal reports.
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discussed. Also, NOAA finalized its report in December 2024, so field staff did not have this direction until 2
years after Commerce signed the JSO.58

Agencies have provided some direction about how to define activities that only federal employees can perform.
For example, Interior officials have instructed their staff to consult with Interior's Solicitors Office to determine
which activities are inherently federal functions and cannot be included in self-governance agreements.69
However, consulting with attorneys on every individual agreement has slowed down the development of some
agreements. Interior has not created a standard or suggested list of inherently federal functions to guide land
management agencies because the Solicitors Office has determined that these functions must be defined on a
case-by-case basis.”® The Forest Service has taken a similar approach and encouraged staff to contact their
local Office of General Counsel with any questions about inherently governmental functions.

Understanding core concepts that underlie partnering with Tribes. Agency officials have at times
demonstrated a limited understanding of the core concepts that underlie partnering with Tribes and Native
Hawaiian communities, which added more difficultly to the development of some agreements, according to
agency, tribal, and Office of Hawaiian Affairs officials we interviewed. Examples of these core concepts
include:

« Trust and treaty responsibilities. Federal agencies have a general trust responsibility to Tribes and must
respect and honor any relevant treaty rights. Forest Service officials said that a lack of education and
understanding of tribal relations, including the trust responsibility and treaty rights, affects co-stewardship
throughout the National Forest system, from field, regional, and national leadership to staff tasked with
executing agreements.

« Tribes’ political relationship with the U.S. Tribal officials observed that agency staff may not understand
Tribes’ political status and relationship to the U.S. and how it differs from other entities that are not tribal
governments, such as Alaska Native Corporations.”" In some cases, agency officials have not included
Tribes in agreements to manage public lands and instead included other entities. For example, officials
from Tribes in Alaska we interviewed said they were frustrated when the Forest Service developed an
agreement with an Alaska Native Corporation to co-steward parts of a national forest rather than the local
Tribe. Forest Service officials said the agency chose this approach since the Alaska Native Corporation

68See National Oceanic and Atmospheric Administration, Tribal and Native Hawaiian Input on Implementing Joint Secretarial Order
3403 on Fulfilling the Trust Responsibility to Indian Tribes in the Stewardship of Federal Lands and Waters: NOAA Executive Summary
and Response (December 20, 2024). The legal content is in an appendix to this report. A NOAA official said the legal portion of the
report was delayed, in part, because the agency formally consulted with Tribes about other topics in the report.

69y.S. Department of the Interior, Office of the Solicitor, Inherently Federal Functions Under the Tribal Self-Governance Act,
Memorandum to Assistant Secretaries and Bureau Heads 11 (May 17, 1996). “Inherent federal function” is defined in ISDEAA Title IV
as “a federal function that may not legally be delegated to an Indian Tribe.” 25 U.S.C. § 5361(6).

70During the development of regulations to implement the Practical Reforms and Other Goals to Reinforce the Effectiveness of Self-
Governance and Self-Determination for Indian Tribes Act of 2019, commenters urged Interior to clarify inherent federal functions and
requested that criteria be developed for determining when a federal function is inherently federal. Interior responded by re-affirming its
legal position that any determination about the inherently federal restriction can only be applied on a case-by-case basis. 89 Fed. Reg.
100228, 100230 (Dec. 11, 2024).

71Alaska Native Corporations are private entities with Alaska Native shareholders, but they are not tribal governments or Tribes and
therefore do not have the same political relationship with the federal government as Tribes. In addition, Office of Hawaiian Affairs
officials said they have observed that federal agency officials do not always understand the government-to-sovereign political
relationship between the U.S. and Native Hawaiian communities.
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had the capacity to complete the technical aspects of the agreement and was eligible to enter into the
agreement.”2 A tribal official noted that Forest Service officials should understand the agency’s
government-to-

government relationship is with Tribes and therefore agency officials should first discuss potential
agreements with Tribes.

Example of Information Available to Help Build Understanding of Core Concepts

The Office of Hawaiian Affairs, National Oceanic and Atmospheric Administration, Native Hawaiian
community, and U.S. Fish and Wildlife Service developed a document titted Mai Ka P6 Mai to help
guide decisions regarding how to integrate Native Hawaiian culture into the collaborative
management of the Papahanaumokuakea Marine National Monument. The publicly available
document includes information on Native Hawaiian knowledge systems, values, and practices,
among other things. See https://www.oha.org/wp-content/uploads/MaiKaPoMai_FINAL-web.pdf.
Source: Office of Hawaiian Affairs. | GAO-26-106626

« Indigenous traditional ecological knowledge. Tribal and Office of Hawaiian Affairs officials we
interviewed explained that agency staff did not always understand Indigenous traditional ecological
knowledge or the value of incorporating it into the decision-making process.”® Agencies are used to
managing these resources according to western science, according to agency and tribal officials. For
example, a FWS official said agency staff did not initially understand the tribal approach to managing fish
within a national wildlife refuge in Alaska. This approach was based on the Tribes’ experiences subsistence
fishing along a river that is part of the refuge. Conveying tribal approaches to fish management to FWS
officials added time to the development of an agreement, according to a FWS official.

The Leech Lake Band of Ojibwe and Office of Hawaiian Affairs, in partnership with others, have developed and
disseminated documents that discuss some of these concepts within the context of their Tribe or community.
These documents can assist agency officials’ understanding of the core concepts that are important to the
Tribe and Native Hawaiian communities.

The agencies have each taken some steps to ensure staff understand these core concepts. For example,
Forest Service and Interior officials said departments and agencies have provided staff with training on ways
the agencies should carry out the government’s trust relationship with Tribes and other topics related to
Indigenous cultures. In addition, Interior officials said they provided trainings in 2024 for upper management
within BLM, FWS, and NPS. The Forest Service and NOAA also sent some staff to participate in these Interior-
sponsored trainings. However, some agencies, such as NOAA, have not been able to train all their staff who
develop agreements on these core concepts because officials said they have limited resources. Other
agencies, such as NPS, do not require their relevant staff to attend all training the agency offers on these core
concepts.

72Another Forest Service official said agreements between Alaska Native Corporations and Tribes can allow the Tribe to help steward
or manage the natural and cultural resources, which helps build trust. However, this arrangement can also be challenging to coordinate,
especially in their early phases of development.

73We have previously found that agencies sometimes have a limited understanding of Tribes’ traditional practices and may not consider
Indigenous traditional ecological knowledge and stewardship practices, which poses challenges for Tribes’ accessing federal programs.
GAO, Justice40: Additional Efforts Needed to Improve Tribal Applicants’ Access to Federal Programs Under Environmental Justice
Initiative, GAO-24-106511 (Washington, D.C.: Apr. 10, 2024); and Tribal Issues: Barriers to Access to Federal Assistance,
GAO-25-107674 (Washington, D.C.: Dec. 3, 2024).
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Incomplete Agency Guidance

While agencies have developed guidance, including orders and instructions, related to implementing the JSO
and developing shared decision-making agreements, agency and tribal officials cited instances where
guidance was incomplete and impeded agreement development. As noted earlier, the JSO states that the
departments will evaluate and update departmental manuals, handbooks, or other guidance documents for
consistency with this order. Agencies developed two types of implementation guidance: (1) legal, written by the
agencies’ counsel based on reviews of certain treaty responsibilities and authorities that can support co-
stewardship and tribal stewardship; and (2) department- or agency-specific, which outlines steps staff need to
take to develop co-stewardship agreements with Tribes. Table 1 shows the types of guidance that, as of
August 2025, Agriculture, Commerce, Interior, and some of their agencies developed specifically to assist the
implementation of the JSO.

|
Table 1: Types of Guidance that Departments and Their Agencies Developed Specifically to Implement Joint Secretarial Order

3403, as of August 2025

Types of guidance developed

Department and agency Legal® Department- or
Agency- specific®

Agriculture Yes® Yes

Forest Service Nod Yes

Commerce No No

National Oceanic and Atmospheric Yes No
Administration (NOAA)

NOAA/National Marine Fisheries Service No No
NOAA/Office of National Marine Sanctuaries No No

Interior Yes Yes

Bureau of Land Management No Yes

Fish and Wildlife Service No Yes

National Park Service No Yes

Source: GAO analysis of department and agency guidance. | GAO-26-106626

Notes: We did not include guidance that was indirectly related, such as tribal consultation and incorporating Indigenous traditional ecological knowledge
guidance. Joint Secretarial Order 3403 says the departments will evaluate and update departmental manuals, handbooks, or other guidance documents
for consistency with this Order.

aThese reports are written by the agencies’ legal counsel and include reviews of current land, water, and wildlife treaty responsibilities and authorities
that can support co-stewardship and tribal stewardship, as directed by Joint Secretarial Order 3403.

This guidance includes direction from the departments or agencies that outlines steps staff need to take to develop co-stewardship agreements with
Tribes.

°This guidance had been issued and posted online, but as of January 2026 it was no longer available. A Forest Service official said they were updating
guidance to align with presidential priorities.

dAgriculture’s guidance discusses relevant authorities for Forest Service and other agencies within Agriculture. However, as of December 2025, Forest
Service had not developed its own guidance that instructs field office staff how to implement Agriculture’s legal guidance.

Agency officials said the existing guidance was incomplete in the following ways, which posed challenges for
developing some agreements:

No example agreements provided. Agency officials we interviewed said they found it difficult to negotiate
agreements without having an example to use as a model or template. FWS and Forest Service officials we
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interviewed said they have not been sure about what should be included in agreements, and Forest Service
field office staff said examples would help provide more clarity.

Insufficient detail. Agency field office staff we interviewed said their agencies’ guidance was too high level for
them to understand how to develop agreements. A FWS official said it would be helpful if guidance more
specifically delineated how to implement the JSO’s priorities.” One NOAA official said not having detailed
guidance to lead their actions means that they spend time trying to understand how to implement the JSO and
incorporate Indigenous knowledge.

Furthermore, agency officials we interviewed said agreement development guidance was not tailored to
specific populations or regions, such as Hawaii. For example, none of the agencies had developed a specific
Native Hawaiian community relations guide for use in agreement development, although they administer lands
or waters in Hawaii or have staff who work on natural resource issues there. FWS and NPS officials said
Interior finalized departmental guidance on Native Hawaiian consultation procedures in January 2025, and as
of June 2025 agency officials said they plan to incorporate this guidance. However, this guidance is not
specific to agreement development. A NOAA official in Hawaii said there is an existing agency document that
can be used for co-stewarding marine sanctuaries with Native Hawaiian communities and tribal governments.
However, it does not describe cultural considerations, including values and beliefs, for working specifically with
Native Hawaiian communities.”>

Definitions for key terms are unclear. Tribal and agency field officials said that definitions of key terms are
not always clear, which impeded agreement development in some instances. For example, tribal officials said
they do not fully understand the Forest Service’s guidance regarding co-stewardship because it lacks a specific
definition of that term.7¢ Further, tribal officials said they do not always agree with the agencies’ definitions.
This has made it difficult to communicate their priorities to agencies. For example, a tribal official said that their
Tribe has a different definition of “cultural resources” than BLM and the Forest Service. To the Tribe, this term
includes activities like ceremonial hunting and medicinal plant use. BLM’s definition of cultural resources, which
is based on Interior’s, includes generic language and does not mention either of these activities. The Forest
Service’s definition also does not specifically mention these activities and notes that cultural resources are
objects or locations of human activity.””

74(fficials said that FWS’s tribal consultation handbook is a good example of this kind of guidance. See U.S. Fish and Wildlife Service,
Tribal Consultation Handbook Updated October 2018 (Washington, D.C.: Oct. 2018),
https://www.fws.gov/sites/default/files/documents/Tribal%20Consultation%20Handbook.PDF.

75National Oceanic and Atmospheric Administration, Office of National Marine Sanctuaries, Imila-alpa Commitments (California: April
2024).

78The Forest Service’s tribal action plan has a glossary of key terms but does not define co-stewardship. The departmental regulation
1350-002 and the Forest Service’s handbook and manual also do not include a specific definition of co-stewardship.

77TBLM uses Interior's definition of cultural resources. Part of this definition says cultural resources include aspects of a cultural system
that are valued by, or significantly representative of, a culture or that contain significant information about a culture; and cultural
resources may be tangible entities or cultural practices. See https://www.doi.gov/recovery/about-us/definitions, accessed May 8, 2025.
The Forest Service’s definition says cultural resources include an object or definite location of human activity, occupation, or use
identifiable through field survey, historical documentation, or oral evidence. Cultural resources are prehistoric, historic, archaeological,
or architectural sites, structures, places, or objects and traditional cultural properties.
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Limited Agency and Tribal Resources

We found that limited agency and tribal resources—specifically funding and staff—impeded the development of
some shared decision-making agreements.”® FWS, NPS, and Forest Service officials said their agencies have
not provided funding to Tribes to specifically support their participation in agreement development. A tribal
official in Alaska said that doing so would help agreement development.

Limited funding. Agency and tribal officials said that limited funding to support their efforts impeded
developing agreements. Developing agreements involves various expenses over a long period of time, such as
travel-related expenses—fuel, lodging, food, meeting space—for in-person meetings and site visits essential to
building relationships. More specifically, they said funding was limited in the following ways:

« Agency funding. Agency officials we interviewed either did not know of or have specific funding
mechanisms to support agency officials’ participation in developing agreements. For example, BLM officials
said funding has come from its regular appropriations and a FWS official said the agency does not have
special accounts or line items specifically to support agreement development. Therefore, funding spent on
agreement development can take away funding from the agencies’ other responsibilities.

« Tribal funding. Tribal and Office of Hawaiian Affairs officials said they also have limited funding for
agreement development. For example, Office of Hawaiian Affairs officials said their limited funding made it
difficult for them to fully participate in negotiating the Papahanaumokuakea Marine National Monument
agreement.”®

Insufficient staffing. Agency and tribal officials said that limited staffing also impeded their capacity to
develop agreements.

« Agency staff. Agency officials said that they did not have enough staff, or staff with the right expertise,
which limited agreement development. For example, some NOAA officials said the agency did not have
enough attorneys and natural and cultural resource coordinators to effectively communicate with Tribes or
Native Hawaiian communities to develop agreements.

« Tribal staff. Tribal officials said they also did not have sufficient staff to pursue agreements. They noted
that tribal representatives are often greatly outhumbered by other entities at meetings, which can make it
difficult for Indigenous perspectives to be communicated and incorporated. For example, during initial
meetings to discuss establishing the Baaj Nwaavjo I'tah Kukveni — Ancestral Footprints of the Grand
Canyon National Monument, Tribes had about four representatives out of about 40 attendees, according to
tribal officials. In addition, these officials said tribal representatives have multiple responsibilities and only a
portion of their time to spend on developing agreements. This can be especially difficult when the Tribe
needs to spend its own limited resources to support staff participation in negotiations.

78We have found across many reports that capacity limitations and financial constraints are systemic barriers for Tribes accessing
federal assistance and navigating federal programs, among other things. GAO-25-107674.

79ln some instances, Tribes have relied on private funding to address this impediment. For example, they have partnered with private
benefactors, such as the Hewlett Foundation and Pew Charitable Trusts, to receive support for the development of agreements
between Tribes and federal agencies.
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Agencies Have Not Assessed Funding and Staff Capacity

Agencies’ ability to develop agreements and address the impediments we identified may be further affected by
decreases in the agencies’ funding and staffing levels that were proposed or began taking effect in early 2025.
Examples of decreases included the following:

« Proposed funding reductions. In May 2025, the President’s budget request for fiscal year 2026 proposed
cuts to Agriculture, Commerce, and Interior operations. For example, within Interior, it proposed a reduction
of about 76 percent for BLM’s wildlife habitat management and 75 percent for national monuments and
national conservation areas management. These proposed reductions could include funding used for
agreement implementation, which tribal, BLM, and Forest Service officials said is an important component
to consider when developing agreements.

« Reductions in staff. In February 2025, the President issued Executive Order 14210, which directed
agency heads to prepare to initiate large-scale reductions in staff.80 Agencies responded to this order in
part by offering employees deferred resignations. According to BLM officials and the agency’s website, 820
staff out of about 10,000 had taken either a deferred resignation or voluntary early separation offer as of
summer 2025. About 5,000 Forest Service staff out of 35,000 had taken a deferred resignation or voluntary
early separation offer as of summer 2025. Reductions at these agencies include key staff who had
established relationships with Tribes and expertise regarding ways to develop shared decision-making
agreements.8"

80Executive Order 14210, Implementing The President’s “Department of Government Efficiency” Workforce Optimization Initiative, 90
Fed. Reg. 9669 (Feb. 14, 2025).

81For example, Interior officials we interviewed said nearly all the NPS, FWS, and BLM officials who were involved with developing the
regulations finalized in 2024 to implement amendments to ISDEAA left the agencies in 2025.
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These reductions present additional opportunities for and advantages to partnering with Tribes to meet
agencies’ missions, according to a Forest Service official.82 For example, a Forest Service District Ranger said
that because of the staff loss at a national recreation area in southeast Alaska, tribal cultural ambassadors are
now primarily responsible for keeping the visitor center open. The Interior Secretary said in a May 2025 Senate
hearing that the department is committed to continue working with Tribes.83

However, Tribes have expressed their concern over the cuts to agencies. For example, in June 2025, a
coalition of tribal organizations sent letters to the Secretaries of Commerce and the Interior expressing their
concerns with how staffing cuts will impede the departments’ abilities to uphold their trust and treaty
responsibilities. In the letter to Interior, the tribal coalition also noted that the decrease in Interior's workforce
has already resulted in the abrupt ending of long-term relationships between Tribes and agency officials and
delayed agency responses to Tribes.

As of September 2025, further funding and staff changes were underway, and the effect of these reductions
was unclear, particularly since agencies have not assessed their capacity to develop agreements since the
changes started earlier in the year. NPS and Forest Service officials said they are waiting until the current
administration completes these changes before they conduct this assessment. BLM and NOAA officials did not
say if they have plans to conduct this assessment, and FWS officials said they do not have plans to do so
because of their limited capacity. Our report on strategic workforce planning stated that taking the following
steps can help agencies ensure they meet their mission and programmatic goals. Agencies should:

« determine the critical skills, knowledge, and competencies that will be needed to achieve current and future
programmatic results and identify any workforce gaps; and

« develop strategies that are tailored to address the identified gaps in number, deployment, and alignment of
human capital, and the necessary critical skills, knowledge, and competencies .84

With limited resources, assessing agency capacity is important. By assessing staffing capacity related to
developing shared decision-making agreements and identifying any skills and knowledge gaps, such as those
we identified in our review, agencies will better understand how to allocate their limited resources and make
strategic use of partnerships with Tribes. By addressing any skill and knowledge gaps, including through
additional training and updating existing guidance, agencies will be better positioned to build trust and
relationships with Tribes through informed and strategic collaboration.

82Christopher French, Acting Associate Chief of the Forest Service in testimony before the Senate Committee on Agriculture, Nutrition,
and Forestry, 119t Cong., 1%t Sess., May 6, 2025.

83Doug Burgum, Secretary of the Department of the Interior in testimony before the Senate Subcommittee on Interior, Environment,
and Related Agencies, Committee on Appropriations, 119t Cong., 15t Sess., May 21, 2025.

84GA0-04-39. In addition, we have also reported that before implementing workforce reduction strategies, it is critical that agencies
carefully consider how to strategically downsize the workforce and maintain the staff resources to carry out its mission. This includes
determining to what extent the agency has conducted strategic workforce planning to determine whether it will have the needed
resources and capacity, including the skills and competencies, in place for the proposed reforms or reorganization. See GAO-18-427.

Page 35 GAO-26-106626 Federal Land and Water Management


https://www.gao.gov/products/GAO-04-39
https://www.gao.gov/products/GAO-18-427

Letter

Conclusions

Tribes have deep connections to and knowledge about lands and waters that are now federally managed.
Shared decision-making provides an opportunity to substantively involve Tribes in managing public lands and
waters, to the mutual benefit of federal agencies and Tribes. Agriculture, Commerce, and Interior and their
component agencies have taken important steps to pursue shared decision-making agreements with Tribes
and Native Hawaiian communities, but additional actions would strengthen agreements.

Amending the TFPA provisions that preclude some Tribes and Alaska Native Corporations from participating—
while also allowing for agreements on national forest lands with special significance to Tribes—would enable
more Tribes to access shared decision-making with the Forest Service. It would allow for increased tribal input
regarding effective management and stewardship for land restoration and risk-reduction projects and activities
under the TFPA. In addition, authorizing a mechanism for the Forest Service and NOAA to enter into self-
governance type agreements with Tribes to share decision-making responsibility to the extent legally
permissible would enable eligible Tribes to enter into more shared decision-making agreements. Such a
mechanism could include Tribes assuming the administration of certain programs with these agencies like they
can with BLM, FWS, and NPS.

By updating their existing policies to include a discussion of the 11 features we identified as strengthening
agreements and encouraging their adoption into future agreements whenever applicable and to the extent
legally permissible, the departments could better ensure that Tribes have substantive input into the
management of public lands and waters. The 11 features could serve as a common starting point for agency
and tribal officials’ negotiations and create stronger agreements. In addition, incorporating the features into
policies would also help safeguard against the loss of institutional knowledge when staff responsible for
developing agreements depart the agencies.

Finally, as the agencies continue to pursue shared decision-making agreements with limited resources, it is
important that agencies assess their workforce capacity related to developing shared decision-making
agreements so they can better understand how to allocate those resources and develop partnerships with
Tribes. By addressing skill and knowledge gaps, such as those we identified in our review, including through
additional training and updating existing guidance, agencies will be better positioned to build trust and
relationships with Tribes through informed and strategic collaboration.

Matters for Congressional Consideration

We are recommending the following three matters for congressional consideration:

If Congress supports the increased use of TFPA agreements, Congress should consider (1) amending the
provisions of the Tribal Forest Protection Act of 2004 that preclude some Tribes and Alaska Native
Corporations from entering into TFPA agreements with the Forest Service, and (2) authorizing TFPA
agreements for national forest lands with a tribal nexus, such as those that have historical, geographic, and
cultural significance to Tribes. (Matter for Consideration 1)

Congress should consider authorizing a mechanism for the Forest Service to enter self-governance type
agreements with Tribes that enable them to share decision-making responsibility over the administration of
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programs for national forest lands and waters, including natural and cultural resources, to the extent legally
permissible. (Matter for Consideration 2)

Congress should consider authorizing a mechanism for NOAA’s Office of National Marine Sanctuaries to enter
self-governance type agreements with Tribes that enable them to share decision-making responsibility over the
administration of programs for national marine sanctuaries, to the extent legally permissible. (Matter for
Consideration 3)

Recommendations for Executive Action

We are making a total of eight recommendations, including two to Agriculture, two to Commerce, and four to
Interior:

The Secretary of Agriculture should update the department’s existing policies to include a discussion of the 11
features GAO identified as strengthening shared decision-making agreements to encourage their adoption in
the Forest Service’s shared decision-making agreements with Tribes and Native Hawaiian communities, as
applicable. (Recommendation 1)

The Chief of the Forest Service should assess staff capacity related to developing shared decision-making
agreements with Tribes and Native Hawaiian communities, and address any skills and knowledge gaps,
including through additional training and updating existing guidance. (Recommendation 2)

The Secretary of Commerce should update the department’s existing policies to include a discussion of the 11
features GAO identified as strengthening shared decision-making agreements to encourage their adoption in
NOAA'’s shared decision-making agreements with Tribes and Native Hawaiian communities, as applicable.
(Recommendation 3)

The Administrator of NOAA should assess staff capacity related to developing shared decision-making
agreements with Tribes and Native Hawaiian communities, and address any skills and knowledge gaps,
including through additional training and updating existing guidance. (Recommendation 4)

The Secretary of the Interior should update the department’s existing policies to include a discussion of the 11
important features GAO identified as strengthening shared decision-making agreements to encourage their
adoption in BLM, FWS, and NPS agreements with Tribes and Native Hawaiian communities, as applicable.
(Recommendation 5)

The Director of BLM should assess staff capacity related to developing shared decision-making agreements
with Tribes and Native Hawaiian communities, and address any skills and knowledge gaps, including through
additional training and updating existing guidance. (Recommendation 6)

The Director of FWS should assess staff capacity related to developing shared decision-making agreements

with Tribes and Native Hawaiian communities, and address any skills and knowledge gaps, including through
additional training and updating existing guidance. (Recommendation 7)
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The Director of NPS should assess staff capacity related to developing shared decision-making agreements
with Tribes and Native Hawaiian communities, and address any skills and knowledge gaps, including through
additional training and updating existing guidance. (Recommendation 8)

Agency Comments and Our Evaluation

We provided a copy of this report to Interior, Commerce, and the Forest Service through Agriculture for review
and comment.

Interior did not provide written comments, but in an email, Interior said it generally agreed with our
recommendations five through eight. Interior and BLM provided technical comments, which we incorporated as
appropriate.

Commerce did not provide written comments. However, during our review, the department said it will consider
incorporating the 11 features we identified as part of its tribal consultation policy revision. NOAA provided
written comments (reproduced in appendix II) and agreed with our fourth recommendation but did not outline
the steps it would take to address our recommendation. NOAA also provided technical comments, which we
incorporated as appropriate.

The Forest Service, on behalf of Agriculture, provided written comments (reproduced in appendix Ill). The
Forest Service stated it generally agreed with the report. It did not explicitly state whether it agreed with the
recommendations and provided comments regarding one matter for congressional consideration, detailed
below. The Forest Service also provided technical comments, which we incorporated as appropriate.

The Forest Service asked us to clarify several aspects of our second matter that Congress consider
authorizing a mechanism for the agency to enter self-governance type agreements with Tribes. For example,
the Forest Service asked us to clarify whether Congress should amend Title IV of ISDEAA to include the
Forest Service or if Congress should enact specific authority for the agency. There are multiple ways that
Congress could grant this authority to the Forest Service, and we are not prescribing a particular approach in
the report. Also, the Forest Service suggested we discuss several additional legal issues in the report, such as
how the public would be involved in management of public lands and waters if Congress provides the Forest
Service with a self-governance type authority. As we note in the report, activities undertaken pursuant to self-
governance agreements authorized by Title IV of ISDEAA are generally subject to relevant laws such as the
National Environmental Policy Act of 1969, which provides an opportunity for public notice and comment.
When considering our matter, Congress can determine and specify the role it wants Tribes and the public to
play in federal resource management decisions and may use Title IV of ISDEAA as a model if it so chooses. In
response, we made changes in the report for clarity, as appropriate.

We are sending copies of this report to the appropriate congressional committees; the secretaries of
Agriculture, Commerce, and the Interior; and other interested parties. In addition, the report is available at no
charge on the GAO website at https://www.gao.gov.

If you or your staff have any questions about this report, please contact us at OrtizA@gao.gov or

JohnsonCD1@gao.gov. Contact points for our Offices of Congressional Relations and Public Affairs may be
found on the last page of this report. GAO staff who made contributions to this report are listed in appendix IV.
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Sincerely,

//SIGNED//

Anna Maria Ortiz
Director, Natural Resources and Environment

//SIGNED//

Cardell Johnson
Director, Natural Resources and Environment
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Appendix |: Approach Used to Select Shared
Decision-Making Agreements for In-Depth Review

We selected five shared decision-making agreements to examine in-depth, including at least one from each
agency in this review: the Department of the Interior's Bureau of Land Management (BLM), Fish and Wildlife
Service (FWS), and National Park Service (NPS); the Department of Commerce’s National Oceanic and
Atmospheric Administration (NOAA); and the U.S. Department of Agriculture’s Forest Service. Shared
decision-making involves Tribes providing substantive input into federal natural and cultural resource
management decisions over the long-term.

To identify potential agreements to choose from, we provided our definition of shared decision-making and an
initial list of the features that strengthen these agreements to the federal agencies included in this review." We
requested that these agencies share existing agreements that met our definition of shared decision-making
(either in writing or implemented in practice), most closely reflected these features, and were entered into
voluntarily (i.e., not required by statute or court ruling).2 Agencies provided about 40 agreements. We also
identified agreements through preliminary interviews with tribal officials. We assessed the agreements in light
of whether they met the criteria in our request and our initial list of features. For BLM, NPS, and NOAA, we
identified one agreement from each agency that met these criteria. In some cases, a second agency was also
a signatory to a selected agreement. For example, FWS was a signatory to two of our selected agreements,
one of which NOAA was also a signatory. In addition, two agreements from the Forest Service met these
criteria. We selected the Chippewa National Forest agreement because national-level Forest Service officials
we spoke with said it was a model agreement for others.3

TWe also asked for any relevant agreements from Interior's Bureau of Ocean Energy Management and Bureau of Reclamation because
they also manage natural resources. However, neither agency provided agreements that met our selection criteria.

2In our request, we asked agencies to exclude agreements that included managing tribal lands; water supply or water rights
settlements; consultation or transferring land into trust for Tribes; states or local governments, or private entities other than Alaska
Native Corporations; Tribes or Native Hawaiian communities as solely providing services (e.g., janitorial services or campground
management); or scientific research projects.

3We selected the following agreements: (1) the Bears Ears National Monument, between the Hopi Tribe, Navajo Nation, Ute Indian
Tribe of the Uintah and Ouray Reservation, Ute Mountain Ute Tribe, Zuni Tribe, the Forest Service, and BLM; (2) Chippewa National
Forest, between Leech Lake Band of Ojibwe of the Minnesota Chippewa Tribe and the Forest Service; (3) Yukon Delta National Wildlife
Refuge, between Kuskokwim River Inter-Tribal Fish Commission and FWS; (4) Papahanaumokuakea Marine National Monument,
between the Office of Hawaiian Affairs, NOAA, and FWS; and (5) Glacier Bay National Park, between the Hoonah Indian Association
and NPS. In addition to these five agreements, we identified three other shared decision-making agreements. We interviewed the
Tribes involved with those agreements to obtain those additional perspectives. These agreements and signatories are not generalizable
to all shared decision-making agreements but provide illustrative examples of these agreements and the signatories’ perspectives
about them.
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Appendix |I: Comments from the National Oceanic

and Atmospheric Administration

Department of Commerce
National Oceanic and Atmospheric Administration
Draft Report Response to
Government Accountability Office’s:
FEDERAL LAND AND WATER MANAGEMENT
Additional Actions Would Strengthen Agreements with Tribes
(Job Code 106626, September 2025)

General Report Comments

Tribes.

NOAA Response to Recommendations
The draft report made 1 recommendation(s) pertaining to NOAA.

guidance.

Agency Response:

identified.

The Department of Commerce’s National Oceanic and Atmospheric Administration (NOAA)
appreciates the opportunity to review the Government Accountability Office’s (GAO) report on
Federal Land and Water Management: Additional Actions Would Strengthen Agreements with

Recommendation 4: The Administrator of NOAA should assess staff capacity related to
developing shared decision-making agreements with Tribes and Native Hawaiian communities,
and address any skills and knowledge gaps, including through additional training and updated

e We concur with this recommendation. NOAA’s ability to address any skills and
knowledge gaps, or training may depend on available funding to support the actions
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Accessible Data for Appendix Il: Comments from the National Oceanic and Atmospheric Administration

Department of Commerce

National Oceanic and Atmospheric Administration Draft Report Response to

Government Accountability Office’s:

FEDERAL LAND AND WATER MANAGEMENT

Additional Actions Would Strengthen Agreements with Tribes (Job Code 106626, September 2025)
General Report Comments

The Department of Commerce’s National Oceanic and Atmospheric Administration (NOAA) appreciates the
opportunity to review the Government Accountability Office’s (GAO) report on Federal Land and Water
Management: Additional Actions Would Strengthen Agreements with Tribes.

NOAA Response to Recommendations

The draft report made 1 recommendation(s) pertaining to NOAA.

Recommendation 4: The Administrator of NOAA should assess staff capacity related to developing shared
decision-making agreements with Tribes and Native Hawaiian communities, and address any skills and
knowledge gaps, including through additional training and updated guidance.

Agency Response:

° We concur with this recommendation. NOAA'’s ability to address any skills and knowledge gaps, or
training may depend on available funding to support the actions identified.
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Appendix llI: Comments from the U.S. Department

of Agriculture Forest Service

USDA United States  Forest ‘Washington Office 1400 Independence Avenue, SW
/_’_ Department of Service Washington, D.C. 20250
Agriculture

File Code: 1420
Date: December 12, 2025

Mr. Cardell Johnson

Director, Natural Resources and Environment
U.S. Government Accountability Office

441 G. Street, NW

Washington, DC 20548

Dear Mr. Johnson:

The United States Department of Agriculture (USDA) Forest Service appreciates the opportunity
to respond to the U.S. Government Accountability Office’s (GAO) draft report entitled, “Federal
Land and Water Management: Additional Actions Would Strengthen Agreements with Tribes
(GAO-26-106626).” The Agency generally agrees with the GAO draft report and would like to
provide comments and request a few changes. Please consider the updates described below to be
reflected throughout the report:

1. Introductory section, we recommend clarifying that the agency policy positions recited in
this report are within the federal agencies’ discretion. They can be changed at any time to
address administration policies and changes in the law. Recommend:

“Agencies expressed their policy position eermmitted in 2022 to ensure tribes play an
integral role in agency decisions and in carrying out activities and projects regarding the
deeidinghow-te management of federal lands and waters to the extent allowed under
federal law. nataral-reseurees”

2. Introductory section, we recommend more clarification on the recommendation that
expanding a self-governance-type authority to the Forest Service would “expand
opportunities.” An ISDEAA-type authority would provide another mechanism and
process, change the funding terms, and change the Tribal nexus for eligibility. However,
such an authority would not give tribes more management decision-making authority
over public lands and waters, and it is unclear if it would allow tribes to manage more
activities and projects that are not already allowed under the TFPA, EXPLORE Act,
Good Neighbor Authority, etc. If GAO has identified specific programs, functions,
activities, projects, or components of Forest Service programs that are not currently
available for tribes, it would be helpful to identify those in this report. Additionally, as
discussed, it would be legally problematic to extend Title IV to any other agency than
DOI, but a similar type of authority is more legally sound. We recommend this be clearer
throughout. Recommend:

“Providing a similar type of authority specific to the USDA Forest Service sueh
authorities w could provide Tribes with uniform eligibility criteria, a uniform funding
vehicle and terms, a uniform process for tribes to assume the administration of certain
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Mr. Cardell Johnson 2

Forest Service programs, functions, activities and projects, and allow for more tribal

flexibility in their administration a-expand-eppertunitiesfortribal-input....”

3. Page 2, recommend using language from the Joint Secretarial Order 3403 (JSO 3403)
itself because it has a different meaning: “Further, the JSO notes tribal collaboration must
be implemented as components of, or in addition to, part-ef public land management
priorities....”

4. Page 6, footnote 16:
It states that USDA does not have a definition of “co-management.” However, USDA
and DOI established an internal working definition for purposes of implementing JSO
3403:

Co-Management. The concept of co-management reflects opportunities in which Tribal
nations have increased direct or co-decision-making authority and management
responsibility for lands or resources, including authority or direction in law that allows or
requires the delegation of some aspect of Federal decision-making to the Tribe or that
makes co-management otherwise legally available or required, while those lands or
resources continue to remain in federal ownership. It is important to understand the
specific authorizations the federal agencies do and do not have: currently USDA and DOI
do not have the same authorities to enable co-management.

5. Page 7, footnote 17:
Recommend adding that there are constitutional concerns as well, namely: 1)
Congressional authority under the Indian Commerce Clause to extend Tribal authority
over public land and water management in ceded or historic territories; 2) under the non-
delegation doctrine, Congress cannot delegate its legislative powers to an agency.
Congress must provide intelligible principles - clear and discrete direction - to guide
agency action instead of enacting broad law.

6. Page 8:
We agree with the distinction between the general trust responsibility and the specific
trust responsibility for the management of trust assets. However, we recommend the
description of the trust responsibility makes it clear that United States, as sovereign,
defines for itself the scope and enforceability of its trust responsibility as specifically set
forth in treaties, statutes, and regulations implementing the statutes. See Arizona v.
Navajo Nation, 599 U.S. 555 (2023). We additionally recommend clarifying that all
federal agencies have the general trust responsibility — but not the specific trust asset
management duties. Recommend:

“The existence and scope of the trust responsibility is based-en defined by statutes,
treaties, and regulations, exeecttive-order—and-actions—t The general trust responsibility
extends to all agencies included in this review...”

7. Page 8, footnote 19:
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w

Recommend that the language be consistent with the Supremacy Clause in the U.S.
Constitution to read: “...that are, along with the U.S. Constitution and federal statutes
the supreme law of the U.S....”

8. Page 9-10:
Recommend the following clarifications:
o “Tribes meeting eligibility criteria can_ negotiate to enter into these agreements.”

o We believe it is critical to identify the process and requirements for entering into
non-BIA Self-Governance Title IV of the ISDEAA agreements because they relate
to several legal issues including, for example, Congress’ authority under the
Indian Commerce Clause, the various laws governing the management of these
non-BIA programs, and the legal status of public lands and waters.

“In certain circumstances, these agreements can include non-BIA offices and
bureaus such as BLM, FWS, BOR, USGS, and NPS programs, services,
functions, and activities that these agencies administer.... The Department of the
Interior publishes annually in the Federal Register, in consultation with Tribes,
those non-BIA programs which are eligible for Tribal assumption under a self-
governance agreement. The law states that Tribes are not afforded a preference
(o administer the programs, services, functions, and activities, unless such
preference is expressly authorized by law. 25 U.S.C. 5363(b)(2).”

9. Page 10, footnote 27:
USDA recommends adding:
Pursuant to DOI’s implementing regulations, a Tribe negotiating for a self-governance
agreement must submit evidence of special geographic, historical, or cultural
significance to the proposed non-BIA program, service, function, or activity.

10. Page 11 chart, USDA, Acres and Units Managed should include experimental forests.
There are 84 experimental forests and ranges, which comprise a network of the largest
and longest-lived ecological research network in the U.S. They are hosted on a
combination of public and private lands.

11. Page 12, footnote c:
The explanation of “Tribal land” may be specific to the USGS map. In general, however,
the definition appears to conflate title with jurisdiction. Tribal lands can be comprised of
various land titles: Tribal and individual Tribal citizen trust, restricted fee, and fee.
“Reservation” is a jurisdictional definition which can include various land titles within its
boundaries: Tribal and individual Tribal citizen trust, restricted fee, and Tribal/Tribal
citizen fee and non-Indian fee. A “reservation” does not need to be land held in trust by
the United States. Some statutes may have specific definitions. Recommend rewording to
address the above distinctions, or qualifying the footnote to state, “For purposes of the
USGS map, tribal lands....”

12. Page 13, chart. The description of the Leech Lake agreement is misleading. Recommend:
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“The agreement includes the management of projects governing vegetation and
timber....”

13. Page 14, end of first introductory paragraph, we recommend, “into future agreements
whenever applicable and allowed under federal law.”

14. Page 14, end of second introductory paragraph, we recommend, .. share decision-
making agreements fo the extent permitted by law because....”

15. Page 15:

e Under “Acknowledgement of the government-to-government relationship” we
recommend not qualifying the scope of the trust relationship because it can be
defined in a particular treaty, statute, executive order, etc.:

“Acknowledge the United States’ unique trust relationship with te-preteet-and
suppert tribes and their citizens.”

e Under “tribal input and engagement” we recommend: “Consistently
include...management decisions when specific Tribal interests are implicated.”

e Under “tribal input and engagement” we recommend: “Acknowledge that it is the
goal of each signatory to wi#t work...”

16. Page 20:

e TForest Service disagrees with the second paragraph and recommends removing
Forest Service from this statement as this issue was addressed in the Forest
Service official response to GAO Question Set — January 17, 2024.
Second Paragraph should read: “NOAA andFerest-Service officials say they had
not included the 11 features in their policies because they did not have access to
our analysis when they developed them. Interior officials and-aFerest-Service
offietal said they generally agreed that these features are important to include in
agreements with Tribes, and a NOAA official said including these features in
policy would be helpful moving forward.”

Previous official Forest Service response regarding the 11 features is as follows:

e  “Whether as a matter of federal trust responsibility and positive Tribal
collaborations that recognize Tribes as sovereign nations, or good governance, the
elements enumerated in question 1 represent both current Forest Service policy
and practice as well as areas in which the agency is working to create new
resources in support of co-stewardship.”

e As previously communicated to the Government Accountability Office (GAO),
the Forest Service’s shared stewardship agreements with Tribes and Native
Hawaiian communities already incorporate all 11 features identified in the audit
as strengthening shared decision-making. These elements are embedded in
existing agency-level policies and practices that reflect some of the most robust
Tribal engagement frameworks in the federal government. Elements (a) through
(d) are comprehensively addressed through the Forest Service Manual on Tribal
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(o)

Relations (FSM 1563), the Forest Service Handbook on Tribal Consultation and
Training (FSH 1509.13), and the agency’s Tribal Action Plan, Strengthening
Tribal Consultation and Nation-to-Nation Relationship: A USDA Forest Service
Action Plan. These documents guide the agency’s commitment to meaningful
consultation and partnership, and they reflect the core principles of the Tribal
Forest Protection Act of 2004 (TFPA). TFPA principles promote consideration of
Tribally-related factors such as cultural and historical affiliations, treaty and
reserved rights, indigenous knowledge, and Tribal access to lands—all of which
are central to the Forest Service’s approach to shared stewardship. Elements (e)
through (k) represent general best practices for collaborative agreements. Forest
Service instruments that execute shared stewardship with Tribes already include
provisions for project purpose, scope of work, financial planning, roles and
responsibilities, meeting timelines, deliverables, performance monitoring, and
dispute resolution. These components are standard in the agency’s agreement
templates and are supported by existing directives.

e It should also be noted the USDA officials responded to GAO’s question “Can
you please describe the reason(s) why department-level policies may not address
the 11 features...” The Department responded, “USDA does not typically issue
guidance on the programmatic implementation of authorities that apply to only
one mission area or agency. The issuance of Department-level directives is
typically reserved for issues that impact the Department as a whole (example: DR
1350-002 on Tribal Consultation).”

17. Page 25: Recommend qualifying which Title of the ISDEAA to read: “...(TFPA) and
Title IV of the ISDEAA.”

18. Page 29, under “Land adjacency requirement,” recommend:

e “The federal government offen forcibly removed...”

o “. .these Tribes’ historic or traditional lands....” Legally, they currently are not
“Tribes’ lands.”

e The framing paper was not an administration or legislative proposal and did not
purport to address all legal or operational issues for expanding co-stewardship.
Recommend inserting the following after the sentence ending in “historical,
geographic, or cultural significance to them.” This framing paper was for Tribal
consultation and discussion purposes only, and the parameters for eligibility
could be changed to, for example, “‘reasonable proximity” or “historical,
geographic, and cultural significance” to ensure the appropriate and legally
sufficient Tribal nexus exists to the National Forest System land and waters.

19. Page 31, footnote 54. The ISDEAA provides for both direct and indirect contract support
costs. Recommend clarifying which type is being discussed in the footnote.

20. Page 32, first paragraph. Recommend clarifying that NOAA and the Forest Service have
different governing statutes from DOI bureaus and to make clear that superimposing Title
1V of the ISDEAA to Commerce or USDA is not being discussed. Recommend:
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«...and the Forest Service do not have this or similar authority although they also
manage public lands and waters, albeit under governing statutes which may vary from
DO/ s. similarnatural-and-cultural reseurces.

21. Page 32, footnote 58. The TFPA/ISDEAA authority also references a single provision in
Title IV of the ISDEAA, although unartfully. Recommend adding after the sentence
ending in “...self-governance compacts”:

“The statute also states the contract or project shall be entered into under, and in
accordance with, 25 U.S.C. 5363(b)(2).”

22. Page 32, regarding the description of TFPA. The activities and projects authorized are
actually quite broad. Additionally, Tribes are eligible to conduct activities and programs
under the Good Neighbor Authority, the EXPLORE Act, and others. Recommend:

“For example, it allows tribes to manage activities and projects relating to land
restoration and risk reduction, includesing activities and projects to reduce the risk of
wildfire, disease, and other threats, erfortandrestorationaetivitiesand but it does not
apply to the Forest Service more broadly. breaderprograms. And while tribes have
opportunities to participate in other I'orest Service programs, activities and projects
under other authorities such as the Good Neighbor Authority, the EXPLORE Act, and
others, the self-determination authority does not apply to those authorities.

23. Page 32, bottom of page, last sentence. Perhaps it is semantics, but we disagree that
adding an ISDEAA self-governance-type authority to the Forest Service would allow for
Tribes to make or share final management decisions over public land and water
management or wildlife management on National Forest System lands in the absence of
amendments to the Forest Service’s governing authorities. Additionally, at least under
DOIs Title IV of ISDEAA authority, the Secretary publishes annually in the Federal
Register those available activities, projects, programs, eligible for compacting, in
consultation with tribes. Therefore, concluding which types of programs may be assumed
under a self-governance type agreement is premature. Recommend deleting the last
sentence: (“This could include comprehensive... TFPA agreements.”)

24. Page 32, recommend clarity: “This would enable eligible tribes to enter into mere self-
governance fype agreements that may include shared decision-making with these agencies
in a more uniform manner, process, and terms like they can with....”

25. Page 40, table 1 contains errors. The Forest Service has issued the “legal” authority
guidance under the JSO, so there should be a check mark, not an “x.” The USDA legal
authority guidance (which contains a check mark in the table) and cited in this report
includes and covers the Forest Service authorities. The same is true for DOL Their legal
guidance covers all of its office and bureau authorities, so they should contain check
marks, not “x.”

26. Page 41 at end of section entitled “Incomplete Agency Guidance.” We recommend that
the report mention Executive Order 14192, Unleashing Prosperity Through Deregulation,
which imposes on federal agencies certain requirements and offsets for new regulations.
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Under section 5 of the EO, the term “regulation” includes guidance documents and policy
statements. Additionally, there is nothing that prohibits Congress from defining terms and
providing more implementation details in authorizing statutes.

27. Page 42, footnote 72.
It states that USDA does not have a definition of “co-stewardship” in the Tribal Action
Plan. While that is true, USDA and DOI established an internal working definition for
purposes of implementing JSO 3404:

Co-Stewardship: A Co-Stewardship arrangement is a federal document, agreement or
contract with a Tribe or Tribes that enables increased tribal input, participation and
collaboration in the management and implementation of stewardship on federal lands.
The central features of co-stewardship are that 1) the actions and intended outcomes
reflect a shared understanding and recognition of tribal rights, interests, values, and
knowledge, 2) there is a shared approach to accomplishing the intended outcomes
memorialized in one or more documents using an existing authority or authorities. Co-
stewardship opportunities can occur along a continuum of enhanced collaboration and
shared responsibilities for implementation: some opportunities are focused on projects
while others can set forth a framework for co-stewardship across a range of management
issues and over time. Co-stewardship can be supported through the use of a number of
existing authorities, for example, through a shared stewardship agreement; a partnership,
collaborative or cooperative agreement; a good-neighbor authority agreement, or through
the Tribal Forest Protection Act and 638 contract authorities. Delivery of actions related
to co-stewardship may be carried out by Forest Service employees, Tribal citizens, or
other partners, depending on the specific circumstances or agreement.

28. Page 47, second sentence under section entitled “Conclusion.” National Forest System
lands and waters are administered for the public, as articulated and directed in governing
statutes and case law, but clearly contain landscapes and resources important to Tribes.
Recommend the conclusion address how shared stewardship meets these mandates and
the public trust doctrine.

29. Page 47, second paragraph under “Conclusion.” The TFPA also allows for restoration
activities and projects. Recommend adding at end of the second sentence: “....wildfire,
disease, and other threats, and for land restoration activities and projects.

30. Page 47, last sentence in second paragraph. Again, Title TV of the ISDEAA does not
authorize shared or exclusive decision-making authority for Tribes over public land
management; it provides for more Tribal authority and flexibility over the administration
of non-BIA programs, activities, projects, etc. that are of special geographic, historical, or
cultural connection to the Tribe. Recommend: “In addition, authorizing a mechanism for
the Forest Service and NOAA to enter into self-governance fype agreements swith-tribes-te
share-deciston-makingresponsibility, while respecting these agencies unique missions
and being consistent with their governing statutes, would enable eligible tribes with the
requisite nexus to the public land or water to assume enterinte more-shared-deecision-

making-asreements-with-these-agenetes the administration of certain programs,
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activities, and projects like they can with non-BIA bureaus and offices like BLM, BOR,
USGS, FWS, and NPS.”

3

—

. Page 47, last paragraph, first sentence. Due to EO 14192, recommend: “By updating their
policies, consistent with any governing Executive Order and federal law, ...

32. Page 48, under section entitled “Matters for Congressional Consideration,” second
paragraph. Recommend for clarity: “...a mechanism for the Forest Service to enter into
self-governance fype agreements with tribes that have the appropriate legal nexus to
National I'orest System lands and water thet-which enable them to share decision-making
responsibility over the administration of eligible programs, functions, activities, and
projects on ferthe-manasement-efnational forest service lands and waters, including
cultural and natural resources, to the extent legally permissible.”

33. General comment: we recommend specifying in the report whether a particular comment
or view was expressed by a “tribal signatory” or “agency signatory.” Sometimes, it is
confusing which signatory is being referenced.

34. General comment: we recommend GAO consider mentioning that Congress may want to
address: 1) how and if the public would continue to be involved in the management of
public lands and waters if it enacts any of the recommendations; and 2) addressing
competing Tribal and competing Alaska Native Tribal and ANC interests over the same
landscape under eligibility criteria. For the latter, the report on page 37 appears critical of
the Forest Service entering into an agreement with an ANC instead of an Alaska Native
Tribe. However, the ANC was legally eligible to participate as directed by Congress in
the statute.

Thank you again for the opportunity to review the draft report. If you have any questions, please
contact Jennifer McGuire, Acting Chief Financial Officer, at jennifer.mcguire@usda.gov.

Sincerely,

- bty

THOMAS M. SCHULTZ, JR.
Chief
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File Code: 1420

Date: December 12, 2025

Mr. Cardell Johnson

Director, Natural Resources and Environment

U.S. Government Accountability Office 441 G. Street, NW
Washington, DC 20548 Dear Mr. Johnson:

The United States Department of Agriculture (USDA) Forest Service appreciates the opportunity to respond to the U.S.
Government Accountability Office’s (GAO) draft report entitled, “Federal Land and Water Management: Additional Actions
Would Strengthen Agreements with Tribes (GAO-26-106626).” The Agency generally agrees with the GAO draft report
and would like to provide comments and request a few changes. Please consider the updates described below to be
reflected throughout the report:

1. Introductory section, we recommend clarifying that the agency policy positions recited in this report are within the
federal agencies’ discretion. They can be changed at any time to address administration policies and changes in the law.
Recommend:

“Agencies expressed their policy position committed in 2022 to ensure tribes play an integral role in agency decisions and
in carrying out activities and projects regarding the deciding how to management of federal lands and waters to the extent
allowed under federal law. natural resources”

2. Introductory section, we recommend more clarification on the recommendation that expanding a self-governance-
type authority to the Forest Service would “expand opportunities.” An ISDEAA-type authority would provide another
mechanism and process, change the funding terms, and change the Tribal nexus for eligibility. However, such an
authority would not give tribes more management decision-making authority over public lands and waters, and it is
unclear if it would allow tribes to manage more activities and projects that are not already allowed under the TFPA,
EXPLORE Act, Good Neighbor Authority, etc. If GAO has identified specific programs, functions, activities, projects, or
components of Forest Service programs that are not currently available for tribes, it would be helpful to identify those in
this report. Additionally, as discussed, it would be legally problematic to extend Title IV to any other agency than DOI, but
a similar type of authority is more legally sound. We recommend this be clearer throughout. Recommend:

“Providing a similar type of authority specific to the USDA Forest Service such authorities w could provide Tribes with
uniform eligibility criteria, a uniform funding vehicle and terms, a uniform process for tribes to assume the administration of

certain
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Forest Service programs, functions, activities and projects, and allow for more tribal flexibility in their administration a
expand opportunities for tribal input....”

3. Page 2, recommend using language from the Joint Secretarial Order 3403 (JSO 3403) itself because it has a
different meaning: “Further, the JSO notes tribal collaboration must be implemented as components of, or in addition to,
part of public land management priorities....”

4, Page 6, footnote 16:

It states that USDA does not have a definition of “co-management.” However, USDA and DOI established an internal
working definition for purposes of implementing JSO 3403:

Co-Management. The concept of co-management reflects opportunities in which Tribal nations have increased direct or
co-decision-making authority and management responsibility for lands or resources, including authority or direction in law
that allows or requires the delegation of some aspect of Federal decision-making to the Tribe or that makes co-
management otherwise legally available or required, while those lands or resources continue to remain in federal
ownership. It is important to understand the specific authorizations the federal agencies do and do not have: currently
USDA and DOI do not have the same authorities to enable co-management.

5. Page 7, footnote 17:

Recommend adding that there are constitutional concerns as well, namely: 1) Congressional authority under the Indian
Commerce Clause to extend Tribal authority over public land and water management in ceded or historic territories; 2)
under the non-delegation doctrine, Congress cannot delegate its legislative powers to an agency.

Congress must provide intelligible principles - clear and discrete direction - to guide agency action instead of enacting
broad law.

6. Page 8:

We agree with the distinction between the general trust responsibility and the specific trust responsibility for the
management of trust assets. However, we recommend the description of the trust responsibility makes it clear that United
States, as sovereign, defines for itself the scope and enforceability of its trust responsibility as specifically set forth in

treaties, statutes, and regulations implementing the statutes. See Arizona v.

Navajo Nation, 599 U.S. 555 (2023). We additionally recommend clarifying that all federal agencies have the general trust
responsibility — but not the specific trust asset management duties. Recommend:

“The existence and scope of the trust responsibility is based on defined by statutes, treaties, and regulations. executive
order, and actions. It The general trust responsibility extends to all agencies included in this review...”

7. Page 8, footnote 19:

Recommend that the language be consistent with the Supremacy Clause in the U.S. Constitution to read: “...that are,
along with the U.S. Constitution and federal statutes, the supreme law of the U.S....”
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8. Page 9-10:
Recommend the following clarifications:
. “Tribes meeting eligibility criteria can negotiate to enter into these agreements.”

. We believe it is critical to identify the process and requirements for entering into non-BIA Self-Govemnance Title IV
of the ISDEAA agreements because they relate to several legal issues including, for example, Congress’ authority under
the Indian Commerce Clause, the various laws governing the management of these non-BIA programs, and the legal
status of public lands and waters.

“In certain circumstances, these agreements can include non-BIA offices and bureaus such as BLM, FWS, BOR, USGS,
and NPS programs, services, functions, and activities that these agencies administer.... The Department of the Interior
publishes annually in the Federal Register, in consultation with Tribes, those non-BIA programs which are eligible for
Tribal assumption under a self-govemance agreement. The law states that Tribes are not afforded a preference to
administer the programs, services, functions, and activities, unless such preference is expressly authorized by law. 25
U.S.C. 5363(b)(2).”

9. Page 10, footnote 27: USDA recommends adding:

Pursuant to DOI's implementing regulations, a Tribe negotiating for a self-governance agreement must submit evidence of
special geographic, historical, or cultural significance to the proposed non-BIA program, service, function, or activity.

10. Page 11 chart, USDA, Acres and Units Managed should include experimental forests. There are 84 experimental
forests and ranges, which comprise a network of the largest and longest-lived ecological research network in the U.S.
They are hosted on a combination of public and private lands.

11. Page 12, footnote c:

The explanation of “Tribal land” may be specific to the USGS map. In general, however, the definition appears to conflate
title with jurisdiction. Tribal lands can be comprised of various land titles: Tribal and individual Tribal citizen trust, restricted
fee, and fee. “Reservation” is a jurisdictional definition which can include various land titles within its boundaries: Tribal
and individual Tribal citizen trust, restricted fee, and Tribal/Tribal citizen fee and non-Indian fee. A “reservation” does not
need to be land held in trust by the United States. Some statutes may have specific definitions. Recommend rewording to
address the above distinctions, or qualifying the footnote to state, “For purposes of the USGS map, tribal lands ”

12. Page 13, chart. The description of the Leech Lake agreement is misleading. Recommend:

“The agreement includes the management of projects governing vegetation and timber....”

13. Page 14, end of first introductory paragraph, we recommend, “into future agreements whenever applicable and
allowed under federal law.”

14. Page 14, end of second introductory paragraph, we recommend, “...share decision-making agreements to the
extent permitted by law because....”

15. Page 15:
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. Under “Acknowledgement of the government-to-government relationship” we recommend not qualifying the scope
of the trust relationship because it can be defined in a particular treaty, statute, executive order, etc.:

“Acknowledge the United States’ unique trust relationship with to protect and support tribes and their citizens.”

. Under “tribal input and engagement” we recommend: “Consistently include...management decisions when
specific Tribal interests are implicated.”

. Under “tribal input and engagement” we recommend: “Acknowledge that it is the goal of each signatory to will
work...”

16. Page 20:

. Forest Service disagrees with the second paragraph and recommends removing Forest Service from this

statement as this issue was addressed in the Forest Service official response to GAO Question Set — January 17, 2024.

Second Paragraph should read: “NOAA and Forest Service officials say they had not included the 11 features in their
policies because they did not have access to our analysis when they developed them. Interior officials and a Forest
Service official said they generally agreed that these features are important to include in agreements with Tribes, and a
NOAA official said including these features in policy would be helpful moving forward.”

Previous official Forest Service response regarding the 11 features is as follows:

. “Whether as a matter of federal trust responsibility and positive Tribal collaborations that recognize Tribes as
sovereign nations, or good governance, the elements enumerated in question 1 represent both current Forest Service
policy and practice as well as areas in which the agency is working to create new resources in support of co-stewardship.”

. As previously communicated to the Govermment Accountability Office (GAO), the Forest Service’s shared
stewardship agreements with Tribes and Native Hawaiian communities already incorporate all 11 features identified in the
audit as strengthening shared decision-making. These elements are embedded in existing agency-level policies and
practices that reflect some of the most robust Tribal engagement frameworks in the federal government. Elements (a)
through

(d) are comprehensively addressed through the Forest Service Manual on Tribal

Relations (FSM 1563), the Forest Service Handbook on Tribal Consultation and Training (FSH 1509.13), and the
agency’s Tribal Action Plan, Strengthening Tribal Consultation and Nation-to-Nation Relationship: A USDA Forest Service
Action Plan. These documents guide the agency’s commitment to meaningful consultation and partnership, and they
reflect the core principles of the Tribal Forest Protection Act of 2004 (TFPA). TFPA principles promote consideration of
Tribally-related factors such as cultural and historical affiliations, treaty and reserved rights, indigenous knowledge, and
Tribal access to lands—all of which are central to the Forest Service’s approach to shared stewardship. Elements (e)
through (k) represent general best practices for collaborative agreements. Forest Service instruments that execute shared
stewardship with Tribes already include provisions for project purpose, scope of work, financial planning, roles and
responsibilities, meeting timelines, deliverables, performance monitoring, and dispute resolution. These components are
standard in the agency’s agreement templates and are supported by existing directives.

Page 54 GAO-26-106626 Federal Land and Water Management



Appendix lll: Comments from the U.S. Department of Agriculture Forest Service

. It should also be noted the USDA officials responded to GAO’s question “Can you please describe the reason(s)
why department-level policies may not address the 11 features...” The Department responded, “USDA does not typically
issue guidance on the programmatic implementation of authorities that apply to only one mission area or agency. The
issuance of Department-level directives is typically reserved for issues that impact the Department as a whole (example:
DR 1350-002 on Tribal Consultation).”

17. Page 25: Recommend qualifying which Title of the ISDEAA to read: “...(TFPA) and

Title IV of the ISDEAA.”

18. Page 29, under “Land adjacency requirement,” recommend:

. “The federal government often forcibly removed...”

. “...these Tribes’ historic or traditional lands....” Legally, they currently are not “Tribes’ lands.”

. The framing paper was not an administration or legislative proposal and did not purport to address all legal or

operational issues for expanding co-stewardship. Recommend inserting the following after the sentence ending in
“historical, geographic, or cultural significance to them.” This framing paper was for Tribal consultation and discussion
purposes only, and the parameters for eligibility could be changed to, for example, “reasonable proximity” or “historical,
geographic, and cultural significance” to ensure the appropriate and legally sufficient Tribal nexus exists to the National
Forest System land and waters.

19. Page 31, footnote 54. The ISDEAA provides for both direct and indirect contract support costs. Recommend
clarifying which type is being discussed in the footnote.

20. Page 32, first paragraph. Recommend clarifying that NOAA and the Forest Service have different governing
statutes from DOI bureaus and to make clear that superimposing Title 1V of the ISDEAA to Commerce or USDA is not
being discussed. Recommend:

“...and the Forest Service do not have this or similar authority although they also manage public lands and waters, albeit
under governing statutes which may vary from DOI’s. similar natural and cultural resources.

21. Page 32, footnote 58. The TFPA/ISDEAA authority also references a single provision in Title IV of the ISDEAA,
although unartfully. Recommend adding after the sentence ending in “...self-governance compacts”:

“The statute also states the contract or project shall be entered into under, and in accordance with, 25 U.S.C. 5363(b)(2).”

22. Page 32, regarding the description of TFPA. The activities and projects authorized are actually quite broad.
Additionally, Tribes are eligible to conduct activities and programs under the Good Neighbor Authority, the EXPLORE Act,
and others. Recommend:

“For example, it allows tribes to manage activities and projects relating to land restoration and risk reduction, includesing
activities and projects to reduce the risk of wildfire, disease, and other threats, or for land restoration activities and but it
does not apply to the Forest Service more broadly. broader programs. And while tribes have opportunities to participate in
other Forest Service programs, activities and projects under other authorities such as the Good Neighbor Authority, the
EXPLORE Act, and others, the self-determination authority does not apply to those authorities.
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23. Page 32, bottom of page, last sentence. Perhaps it is semantics, but we disagree that adding an ISDEAA self-
governance-type authority to the Forest Service would allow for Tribes to make or share final management decisions over
public land and water management or wildlife management on National Forest System lands in the absence of
amendments to the Forest Service’s goveming authorities. Additionally, at least under DOI’s Title IV of ISDEAA authority,
the Secretary publishes annually in the Federal Register those available activities, projects, programs, eligible for
compacting, in consultation with tribes. Therefore, concluding which types of programs may be assumed under a self-
governance type agreement is premature. Recommend deleting the last sentence: (“This could include
comprehensive...TFPA agreements.”)

24, Page 32, recommend clarity: “This would enable eligible tribes to enter into more self-governance type
agreements that may include shared decision-making with these agencies in a more uniform manner, process, and terms
like they can with....”

25. Page 40, table 1 contains errors. The Forest Service has issued the “legal” authority guidance under the JSO, so
there should be a check mark, not an “x.” The USDA legal authority guidance (which contains a check mark in the table)
and cited in this report includes and covers the Forest Service authorities. The same is true for DOI. Their legal guidance

covers all of its office and bureau authorities, so they should contain check marks, not “x.

26. Page 41 at end of section entitled “Incomplete Agency Guidance.” We recommend that the report mention
Executive Order 14192, Unleashing Prosperity Through Deregulation, which imposes on federal agencies certain
requirements and offsets for new regulations.

Under section 5 of the EO, the term “regulation” includes guidance documents and policy statements. Additionally, there is
nothing that prohibits Congress from defining terms and providing more implementation details in authorizing statutes.

27. Page 42, footnote 72.

It states that USDA does not have a definition of “co-stewardship” in the Tribal Action Plan. While that is true, USDA and
DOl established an intemal working definition for purposes of implementing JSO 3404

Co-Stewardship: A Co-Stewardship arrangement is a federal document, agreement or contract with a Tribe or Tribes that
enables increased tribal input, participation and collaboration in the management and implementation of stewardship on
federal lands. The central features of co-stewardship are that 1) the actions and intended outcomes reflect a shared
understanding and recognition of tribal rights, interests, values, and knowledge, 2) there is a shared approach to
accomplishing the intended outcomes memorialized in one or more documents using an existing authority or authorities.
Co-stewardship opportunities can occur along a continuum of enhanced collaboration and shared responsibilities for
implementation: some opportunities are focused on projects while others can set forth a framework for co-stewardship
across a range of management issues and over time. Co-stewardship can be supported through the use of a number of
existing authorities, for example, through a shared stewardship agreement; a partnership, collaborative or cooperative
agreement; a good-neighbor authority agreement, or through the Tribal Forest Protection Act and 638 contract authorities.
Delivery of actions related to co-stewardship may be carried out by Forest Service employees, Tribal citizens, or other
partners, depending on the specific circumstances or agreement.

28. Page 47, second sentence under section entitled “Conclusion.” National Forest System lands and waters are
administered for the public, as articulated and directed in governing statutes and case law, but clearly contain landscapes
and resources important to Tribes. Recommend the conclusion address how shared stewardship meets these mandates
and the public trust doctrine.
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29. Page 47, second paragraph under “Conclusion.” The TFPA also allows for restoration activities and projects.
Recommend adding at end of the second sentence: “....wildfire, disease, and other threats, and for land restoration
activities and projects.

30. Page 47, last sentence in second paragraph. Again, Title IV of the ISDEAA does not authorize shared or
exclusive decision-making authority for Tribes over public land management; it provides for more Tribal authority and
flexibility over the administration of non-BIA programs, activities, projects, etc. that are of special geographic, historical, or
cultural connection to the Tribe. Recommend: “In addition, authorizing a mechanism for the Forest Service and NOAA to
enter into self-governance type agreements with tribes to share decision-making responsibility, while respecting these
agencies unique missions and being consistent with their governing statutes, would enable eligible tribes with the requisite
nexus to the public land or water to assume enter into more shared decision-making agreements with these agencies the
administration of certain programs, activities, and projects like they can with non-BIA bureaus and offices like BLM, BOR,
USGS, FWS, and NPS.”

31. Page 47, last paragraph, first sentence. Due to EO 14192, recommend: “By updating their policies, consistent
with any governing Executive Order and federal law, ....”

32. Page 48, under section entitled “Matters for Congressional Consideration,” second paragraph. Recommend for
clarity: “...a mechanism for the Forest Service to enter into self-governance type agreements with tribes that have the
appropriate legal nexus to National Forest System lands and water that which enable them to share decision-making
responsibility over the administration of eligible programs, functions, activities, and projects on for the management of
national forest service lands and waters, including cultural and natural resources, to the extent legally permissible.”

33. General comment: we recommend specifying in the report whether a particular comment or view was expressed
by a “tribal signatory” or “agency signatory.” Sometimes, it is confusing which signatory is being referenced.

34. General comment: we recommend GAO consider mentioning that Congress may want to address: 1) how and if
the public would continue to be involved in the management of public lands and waters if it enacts any of the
recommendations; and 2) addressing competing Tribal and competing Alaska Native Tribal and ANC interests over the
same landscape under eligibility criteria. For the latter, the report on page 37 appears critical of the Forest Service
entering into an agreement with an ANC instead of an Alaska Native Tribe. However, the ANC was legally eligible to
participate as directed by Congress in the statute.

Thank you again for the opportunity to review the draft report. If you have any questions, please contact Jennifer McGuire,
Acting Chief Financial Officer, at jennifer.mcguire@usda.gov.

Sincerely,
THOMAS M. SCHULTZ, JR.

Chief
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