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What GAO Found

Millions of married Americans save for retirement by participating in a defined contribution plan, such as a 401(k).
While most plans require spousal consent for beneficiary changes, few require it to remove funds (e.g., take a loan,
withdrawal, or distribution). For example, money purchase and target benefit plans, which require spousal consent
to actively remove funds (e.g., not use the plan’s default distribution option), account for less than one percent of all
private sector defined contribution plans. These plans require a survivor annuity upon the participant’s death,
ensuring the spouse receives regular plan payments unless the spouse previously consented to the designation of
another beneficiary. The Thrift Savings Plan for federal workers generally requires spousal consent to remove funds
but not for beneficiary changes. Among the married households where at least one spouse had a 401(k) or similar
account, about one in 10 removed funds in 2021, according to national survey data. Those that removed funds
typically took less than 10 percent of the total household retirement balance.

When a defined contribution plan participant removes funds without their spouse’s consent, their spouse may
experience financial and personal hardship, according to most stakeholders GAO interviewed. For example, the
funds may be irreversibly gone, or it may create marital conflict. Stakeholders said that women are more likely than
men to be negatively affected, in part because fewer women have their own retirement accounts. While there are no
data on how often participants remove funds without their spouses’ knowledge, stakeholders said they think it is
likely not common. Of the incidences stakeholders described to GAO, however, some cases reportedly involved
severe consequences for the spouse, including losses of hundreds of thousands of dollars. The severity of the
economic impact on the spouse depends on the total amount of funds taken and what proportion they represented
of the retirement savings. Other factors impacting severity include personal circumstances such as the spouse’s
income and how much time they have to make up lost savings before retirement.

401(k)-type Account Ownership in Married Couples

Wife only Both husband Husband only
and wife

Source: GAO analysis of 2022 Survey of Consumer Finances data. | GAO-26-107536

Accessible Data for 401(k)-type Account Ownership in Married Couples

Account Type Percentage
Wife only 21%
Both husband and wife 30%
Husband only 49%

Source: GAO analysis of 2022 Survey of Consumer Finances data. | GAO-26-107536
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Adding spousal consent requirements to all defined contribution plans could increase financial safeguards for some
spouses but may delay processing or increase costs for plans and participants, according to most stakeholders. For
example, spousal consent requirements could prevent participants from removing funds during a divorce without the
knowledge of the spouse. Additional requirements could increase operating costs, which plans may pass on to
participants. Stakeholders identified alternatives and modifications to spousal consent requirements that may reduce
administrative burdens, including notifying spouses when a participant removes funds, or only requiring consent to
remove funds above a certain threshold. They also said that some exceptions to spousal consent requirements may
be warranted, such as in cases of domestic violence.

Why GAO Did This Study

Married individuals can spend a lifetime saving for retirement through defined contribution plans, and the federal
government offers incentives to contribute to them. If a plan participant removes retirement funds from their account
without their spouse’s knowledge, it can significantly reduce the future retirement income for both of them. Federal
law provides protections in some retirement plans by requiring spousal consent to remove funds, but protections
differ among plan types.

GAO was asked to examine these issues. This report examines (1) when married participants are required to obtain
spousal consent to remove funds from or designate a beneficiary in defined contribution plans, and how often fund
removal occurs; (2) what stakeholders said about the potential effects on spouses when married participants take
out funds without their spouse’s consent; and (3) what stakeholders cite as the trade-offs of increasing spousal
protections and potential alternatives.

GAO reviewed relevant federal laws and regulations. GAO also analyzed nationally representative survey data from
the 2022 Survey of Consumer Finances, the most recent available. GAO interviewed federal government officials
and stakeholders from eight national organizations. These organizations represented retirees or the retirement
industry. GAO also interviewed representatives from four family or retirement law firms and five firms that sponsor or
manage retirement plans, and three spouses. GAO selected interviewees based on research or referral from other
interviewees.
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Letter

March 5, 2026

The Honorable Bill Cassidy, M.D.

Chair

Committee on Health, Education, Labor, and Pensions
United States Senate

The Honorable Bernard Sanders

Ranking Member

Committee on Health, Education, Labor, and Pensions
United States Senate

The Honorable Patty Murray
Vice Chair

Committee on Appropriations
United States Senate

The Honorable Tammy Baldwin
United States Senate

Married individuals each can spend a lifetime saving for retirement through their respective defined contribution
plans, such as 401(k) plans, and the federal government offers incentives to foster savings in these plans. For
many U.S. households, retirement accounts can be their biggest financial asset outside the value of their
home, for those who own one. But if one spouse removes funds from their defined contribution plan without the
knowledge of the other spouse, it can significantly reduce future retirement income for both of them.

Federal law requires spousal consent for certain retirement plans, for example, by requiring documented
consent to actively remove funds from the plan.' These requirements provide spousal protections to prevent
participants from taking out funds without their spouse’s knowledge.2 Plans subject to spousal consent
requirements include private sector defined benefit plans, which typically provide a lifetime annuity benefit, and
the Thrift Savings Plan, a defined contribution plan for federal employees and uniformed services members.
However, federal law does not require these same spousal protections for all defined contribution plans.
Defined benefit plans and certain defined contribution plans are also subject to spousal consent requirements
for changes in beneficiary designation.

When individuals take out funds from defined contribution accounts without the knowledge or consent of their
spouse, this can disproportionately affect women'’s financial security. Women are more likely than men to work
in part-time jobs that do not offer retirement plans. Women are also more likely to interrupt their careers to take
care of family members. Because of this and other factors, married women may be more reliant on their

1For purposes of this report, actively “remove funds” or “take out funds” refers to new withdrawals, loans, and distributions. It does not
include distributions that require no action by the participant, such as a defaulted annuity distribution.

2 participant is the eligible employee who is covered by a retirement plan.
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spouse’s retirement savings and therefore more vulnerable to financial hardship if their spouse removes
savings without their consent.

Members of Congress and the public have expressed concern about the potential effects of participants
removing funds from defined contribution plans without spousal consent, as well as the potential burdens of
introducing additional spousal protections to defined contribution plans. You requested that we study these
issues. This report examines (1) when married plan participants are required to obtain spousal consent to
remove funds from and designate beneficiaries in defined contribution plans, and how often they remove
funds; (2) the potential effects on spouses when married participants take out funds from defined contribution
plans without their spouse’s consent, according to stakeholders; and (3) the trade-offs of increasing spousal
protections in defined contribution plans and potential alternatives, according to stakeholders.

To identify when married plan participants are required to obtain spousal consent to remove funds from or to
designate beneficiaries of defined contribution plans, we reviewed relevant federal laws and regulations. To
determine how many defined contribution plans require spousal consent and how often married participants
take out funds from plans that require spousal consent, we reviewed relevant federal agency publications.3
These publications were the most recent available at the time of our analysis.

To provide additional context on how often married participants take funds out of their defined contribution
accounts and the potential effect on spouses, we analyzed nationally representative survey data from the 2022
Survey of Consumer Finances (SCF), the most recent available at the time of our analysis.* The SCF is a
triennial survey of about 4,600 households that includes in-depth information about household assets and
income, including any funds individuals in those households removed from their defined contribution accounts.
For example, the SCF includes information on the amount and type of funds removed and demographic
information on married participants.

To assess the reliability of the SCF data, we reviewed related documentation and conducted electronic testing
(e.g., checked for missing data, outliers, and obvious errors, and conducted logic tests). We determined that
the SCF data were sufficiently reliable to report on how often married and unmarried participants took out

3Specifically, we reviewed the Department of Labor’s 2022 Private Pension Plan Bulletin, which provided information on private-sector
defined contribution plans, including some types that are subject to spousal consent requirements. We reviewed the Thrift Savings
Plan’s 2024 annual report and its February 2025 Fund Statistics, both of which described the number of retirement accounts requiring
spousal consent by participant type and average balances of these accounts.

4The SCF is sponsored by the Board of Governors of the Federal Reserve System in cooperation with the U.S. Department of the
Treasury. As with all surveys, the SCF has limitations, including that it is subject to sampling error. For all estimates using SCF data, we
calculated the standard error estimates and constructed the confidence intervals, taking into account the survey’s dual-frame sample
design in order to estimate the sampling variance for these estimates. The two parts of the sample are adjusted for survey nonresponse
and combined using weights to make estimates from the survey data nationally representative of households overall. Further, we
primarily reviewed a subset of the data (married participant households and those that removed funds from defined contribution
accounts). The SCF questions on rollovers—when participants move funds from account to account, such as after separating from an
employer—are not specific to 2021, so are not comparable with other SCF data on fund removal. To address these limitations, we
describe caveats as appropriate, include the confidence intervals, and indicate if differences are statistically insignificant.
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funds from their defined contribution plans and to describe certain demographics and characteristics of
participants and their spouses.®

To describe what stakeholders said are the potential effects on spouses when married participants remove
funds from defined contribution plans without their spouse’s consent, we interviewed three current or former
spouses with relevant experience, representatives of four national organizations representing a range of
retirees, and representatives from four retirement or family law firms that provide support to such individuals.6
We selected the four national organizations based on their expertise in retirement policy and procedure and
their work representing the interests of current or future retirees. Similarly, we selected the four law firms based
on their experience with retirement and family law and their work with spouses who had gone through or were
presently engaged in divorce proceedings that required the division of assets, including funds held in
retirement accounts.

To describe what stakeholders cite as the trade-offs of increasing spousal protections in defined contribution
plans, we interviewed representatives from four national organizations that represent the views of the
retirement industry (including a range of plan sponsors, plan administrators, and record keepers).” We
selected these organizations based on their expertise in retirement policy and procedure and their work
representing the interests of groups that sponsor or manage defined contribution plans. In addition, we
interviewed representatives of three large record keepers to understand their experience and any potential
challenges managing spousal consent requirements for retirement plans that they service through their
platforms.8 Together, these record keepers have served tens of millions of participants. We interviewed
representatives of two plan sponsors that had increased spousal protections in place for the defined
contribution plans to understand the reasons they required consent and any challenges to the consent
process. We also interviewed representatives of the same four law firms and four organizations representing
retirees we previously mentioned.

5The SCF describes a snhapshot in time. The 2022 survey questions typically asked about events that happened in 2021. These data
may not be representative of other years, particularly given the COVID-19 pandemic and accompanying government support programs.
However, 2021 data do not appear to be outliers compared to data for other years. For example, see Sarah Holden, Steven Bass, and
Craig Copeland, “401(k) Plan Asset Allocation, Account Balances, and Loan Activity in 2022,” EBRI Issue Brief, no. 606 (Apr. 30, 2024)
and Jeffrey W. Clark, How America Saves, 2025 (Vanguard, 2025).

6We used information from current or former spouses as illustrative examples in the report. We identified national organizations and law
firms based on our review of relevant literature and referrals from federal agency officials and other stakeholders that we had
interviewed. To identify spouses to interview, we sought referrals from all the organizations and law firms with whom we spoke. We also
contacted a judgmental selection of bar associations and legal aid groups in four large cities for potential referrals to spouses to
interview. We selected these because of their location in populous cities, which may increase the likelihood they had encountered
relevant cases. As a result of this effort, two spouses agreed to speak with us. The third spouse contacted GAO directly after learning of
this study.

7A plan sponsor is the employer in the case of an employee benefit plan established or maintained by a single employer. A plan
administrator is a company that administers the plan, which could be the plan sponsor or an outside company. A record keeper is a
company that manages participant data and transactions for plans through their administrative platform. We identified these national
organizations based on our review of relevant literature and referrals from federal agency officials and other stakeholders that we had
interviewed.

8We identified these record keepers as having experience with implementing spousal consent through referrals from stakeholders we
interviewed.
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To inform all three objectives, we interviewed officials from the Department of Labor, the Department of the
Treasury and its Internal Revenue Service (IRS), and the Federal Retirement Thrift Investment Board, which
administers the Thrift Savings Plan.

We conducted this performance audit from April 2024 to March 2026 in accordance with generally accepted
government auditing standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Background
There are generally two forms of employer-sponsored retirement plans:

« A defined benefit (pension) plan is a retirement plan that traditionally promises to provide a lifetime annuity
benefit. The benefit is based on a formula specified in the plan that typically takes into account factors such
as an employee’s salary, years of service, and age at retirement.

« A defined contribution plan is an account-based retirement plan, such as a 401(k) plan, that allows
individuals to accumulate tax-preferred retirement savings in an individual account. The savings are based
on employee and/or employer contributions, and the investment returns (gains and losses) earned on the
account. There are several types of defined contribution plans, and 401(k) plans are the most commonly
held defined contribution plan.

Removing Funds from Defined Contribution Plans

Defined contribution plan participants may be able to withdraw funds from their retirement account while
working for their employer or may request a distribution of funds upon retirement or separation from their
employer.® Plan participants may actively remove funds from the plan, or they may take no action and
passively choose the plan’s default distribution option.10 The type of withdrawals and distributions available to
participants are generally determined by the plan.

Plan participants can access their retirement savings early (prior to retirement, while they are still working) to
help meet certain financial needs, if permitted by their plan. Typically, plans allow participants early access to
their savings in one or more of the following forms: 1

« Hardship withdrawals. Defined contribution plans may allow participants who are facing a hardship to
take an early withdrawal because of an immediate and heavy financial need. As of 2022, plans can rely on

9Early distributions are generally subject to an additional 10 percent tax if the participant is under 59 2 26 U.S.C. § 72(t).

10For example, some plans automatically distribute funds when the participant retires and reaches a certain age. The primary focus of
this report is on active removal of funds.

11Early access to savings may also be permitted in certain instances such as for a qualified birth or adoption or emergency personal
expenses. These fund removals are excepted from the 10 percent additional tax on early withdrawals and are permitted to be repaid to
the plan. 26 U.S.C. § 72(t)(2).
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participants’ self-certification regarding their hardship.'2 Employers are no longer required to collect
documentation from participants when approving hardship withdrawals. 3

« Loans. Defined contribution plans may allow participants to take loans from their accounts and they can
limit the number of loans allowed.4 If the plan allows loans, the maximum amount a participant may borrow
cannot exceed the lesser of (1) 50 percent of their vested account balance or $10,000, whichever amount
is greater, or (2) $50,000.'5 Generally, the employee must repay a plan loan within 5 years and must make
payments at least quarterly.6

« Age 59" withdrawals. Defined contribution plans may permit withdrawals when the participant reaches
age 597, even if still employed.

When plan participants separate from their employer or retire, they generally have four options for their defined
contribution plan savings, depending on the terms of the plan. These options include
« leaving their savings in their former employer’s plan,

« consolidating their savings by rolling it over into a new plan sponsored by their new employer (i.e., a plan-
to-plan rollover),

« rolling over their savings into an Individual Retirement Account??, or

1226 U.S.C. § 401(k)(14); 26 C.F.R. § 1.401(k)-1(d)(3).

13See SECURE 2.0 Act of 2022, Pub. L. No. 117-328, div. T, § 312, 136 Stat. 4559, 5347 (2022) (codified at 26 U.S.C. §
401(k)(14)(C)). The SECURE 2.0 Act of 2022 (SECURE 2.0 Act) was enacted as Division T of the Consolidated Appropriations Act,
2023.

14Just over half of all 401(k) plans offered loans to their participants in 2022, according to the Employee Benefit Research Institute and
Investment Company Institute. About 15 percent of participants with access to loans had an outstanding loan balance, based on data in
these organizations’ loan databases. See Sarah Holden, Steven Bass, and Craig Copeland, “401(k) Plan Asset Allocation, Account
Balances, and Loan Activity in 2022,” EBRI Issue Brief, No. 606 (April 30, 2024) and Sarah Holden, Steven Bass, and Craig Copeland,
“401(k) Plan Asset Allocation, Account Balances, and Loan Activity in 2022,” IC/ Research Perspective, Vol. 30, No. 3 (April 2024).

1526 U.S.C. § 72(p). Under federal law, an employee’s own contributions and any returns on those contributions always belong to the
employee and are immediately “vested” (i.e., not forfeitable to the plan if they leave their employer). Plan sponsors have flexibility to
decide whether to provide employer contributions and how quickly these contributions become vested, to the extent permitted by
federal law. A plan’s vesting schedule will be set out in the plan document. Many plans provide for an immediate 100 percent vesting for
all employees of both their own contributions and employer contributions immediately upon their participation in the plan, according to
the IRS. See also 26 U.S.C. § 411.

16The Internal Revenue Code provides an exception to the 5-year requirement if the employee uses the loan to purchase a primary
residence. The plan sponsor must specify the repayment terms for any loans provided to participants. The Thrift Savings Plan allows for
up to 15 years to repay a loan for a participant’s primary residence. The IRS considers loans that exceed the maximum amount or do
not follow the required repayment schedule to be “deemed distributions.” If the loan repayments are not made at least quarterly, the
remaining balance is treated as a distribution that is subject to income tax and may be subject to the additional 10 percent tax on early
withdrawals/distributions, according to the IRS.

17Individual Retirement Accounts are a different form of retirement savings that are funded mostly by assets rolled over from workplace
plans when individuals change jobs or retire. These accounts can also be directly funded through contributions made by workers,
subject to eligibility and annual limits.
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« taking a lump-sum distribution of their plan savings (i.e., a “cashout”18).

Annuities and the Evolution of Spousal Consent in Federal Law

The Employee Retirement Income Security Act of 1974 (ERISA), as amended, and the Internal Revenue Code
(IRC) generally set requirements for private-sector retirement plans.'® One such requirement applies to defined
benefit plans and certain defined contribution plans that pay benefits to participants in the form of a life annuity.
In the event of the participant’s death in retirement, these plans generally must provide for the accrued benefit
payable to the participant to be provided to the surviving spouse as a qualified joint and survivor annuity.20 The
amount paid to the surviving spouse must be no less than 50 percent and no greater than 100 percent of the
amount of the annuity paid during the participant’s life.

The Retirement Equity Act of 1984 (REA) amended ERISA’s annuity requirements for all defined benefit plans
and certain defined contribution plans to require spousal consent in additional specific circumstances, and
included corresponding amendments to the IRC.2" The REA was enacted primarily in response to public
concerns that retirement plan participant’s spouses and working women were not receiving their fair share of
private-sector retirement benefits in some circumstances. ERISA provided some spousal protection post-
retirement with its requirement that plans offer vested participants a qualified joint and survivor annuity at
retirement. However, in some cases, participants were choosing to forgo a joint and survivor annuity in favor of
a single life annuity, which left surviving spouses without any ongoing retirement benefit when the participant
died. REA added a requirement that participants could only forgo the qualified joint and survivor annuity with
spousal consent.

REA also added some pre-retirement spousal protections. In particular, REA required defined benefit plans
and certain defined contribution plans to provide married participants a qualified pre-retirement survivor
annuity. Participants can only waive this pre-retirement survivor coverage with written spousal consent.22

If a defined contribution plan offers a lifetime annuity, then the plan is generally subject to the annuity
requirements for married participants and their spouses. Most defined contribution plans, such as 401(k) plans,
do not offer participants the option to receive benefits in the form of a life annuity. In 2023, nearly 7 percent of

18We use the term “cashout” to refer to a lump-sum distribution made to an employee at job separation that is not subsequently rolled
over into a qualified employer plan or Individual Retirement Account. For more information on the effects of cashouts, see GAO,
Retirement Savings: Additional Data and Analysis Could Provide Insight into Early Withdrawals, GAO-19-179 (Washington, D.C.: Mar.
28, 2019).

19When ERISA was first enacted in 1974, 401(k) plans did not yet exist. Four years later, the Revenue Act of 1978 amended the IRC to
establish 401(k) plans. Three years after that, in 1981, the IRS issued regulations clarifying that the participant could make 401(k)
contributions from their ordinary wages and salary, if the participant agreed to have the funds deducted from their pay and contributed
to the plan.

20See 26 U.S.C. §§ 401(a)(11), 417; 29 U.S.C. § 1055. In general, a qualified joint and survivor annuity is an optional form of benefit
that a plan pays as a life annuity (a series of payments, usually monthly, for life) to the retired participant, and after the retired
participant dies, a survivor annuity paid to their surviving spouse over their remaining lifetime.

21Pyb. L. No. 98-397, §§ 103,203,98 Stat. 1426, 1429-30, 1440-41.

22p|ans are allowed to charge for this coverage via an actuarially reduced retirement benefit amount. Under this coverage, if a vested
participant dies prior to retirement, the surviving spouse receives a pre-retirement survivor annuity. This annuity is a deferred life
annuity based on a hypothetical scenario in which, instead of dying, the vested participant terminated employment and survived to their
earliest retirement eligibility date, retired and elected a qualified joint and survivor annuity, and then died.
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profit-sharing or 401(k) plans offered an “in-plan” annuity option to their participants, according to an industry
survey. About 17 percent of these types of plans are considering offering some form of annuity option in the
future, according to the survey.23

Beneficiary Designation in Defined Contribution Plans

A beneficiary under an ERISA-covered defined contribution plan is a person who is or may become entitled to
a portion of a participant’s benefit under the plan, such as in the event of the participant’s death. The
beneficiary is designated by the participant or the terms of the plan. For all ERISA-covered plans, the surviving
spouse is the default designated beneficiary.24

The Thrift Savings Plan

Federal employees and uniformed service members may participate in a defined contribution plan called the
Thrift Savings Plan (TSP). Thrift Savings Plan accounts are similar to 401(k) accounts available to private-
sector employees. Like some other defined contribution plans, TSP participants can make early withdrawals
(while they are working for their employer) as well as receive distributions post-retirement. The TSP offers
hardship withdrawals, loans, and age 597 in-service withdrawals for working participants.2® The TSP also
allows distributions in the form of rollovers, cashouts, and non-annuity distributions, such as periodic payments
or installment payments for separated or retired participants. Thrift Savings Plan participants can also elect an
annuity option to distribute their post-retirement benefits.

The TSP is the largest defined contribution plan in the U.S., with about $963 billion in assets and 7.2 million
plan participant accounts in December 2024. The Federal Employees’ Retirement System Act of 1986
established the TSP and governs its administration. Unlike the plans we have previously discussed, the TSP is
not subject to ERISA or the Retirement Equity Act. However, the TSP has its own set of spousal consent
requirements.26

Most Defined Contribution Plans Do Not Require Spousal Consent for
Participants to Take Out Funds, but a Few Plan Types, and the TSP, Do

Married participants in most defined contribution plans, such as 401(k)s, are allowed to take a loan or
otherwise remove funds without obtaining consent from their spouse. There are some exceptions. A relatively

23Plan Sponsor Council of America, 67th Annual Survey Reflecting 2023 Plan Experience (Arlington, VA: 2024). Participants may use
their retirement savings to purchase an annuity contract from an insurance company. Some plans offer annuities within their plan that
participants can purchase through contributions to their account. A profit-sharing plan is a form of defined contribution plan where only
employer contributions are accepted and the employer sets a formula for determining how the contributions are divided. This money
goes into a separate account for each participant. If the employer also allows participants to make contributions to a profit-sharing plan,
then it is a “401(k) plan,” according to IRS guidance.

243ee 26 U.S.C. §§ 401(a)(11)(A)-(B), 417(a); 29 U.S.C. § 1055(a)-(c).

25According to the TSP, just over 8 percent of TSP participants under the Federal Employees’ Retirement System had a TSP loan in
2023. Thrift Savings Plan, Annual Report of the Thrift Savings Plan Required by §105 of the TSP Enhancement Act of 2009
(Washington D.C., June 30, 2024).

26See, e.9., 5 U.S.C. § 8435.
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small number of defined contribution plans, such as money purchase plans, and the Thrift Savings Plan, are
subject to federal laws requiring documented spousal consent to actively remove funds from the plan. While
spousal consent is not often required for fund removal, in most defined contribution plans, the spouse is
generally the default beneficiary, and the plan must obtain spousal consent if a participant seeks to change
their beneficiary designation. Nationally representative data from the Survey of Consumer Finances provides
information on the prevalence of fund removal from defined contribution plans. Among the married households
of any age in which at least one spouse had a 401(k) or similar account, about one in 10 households removed
funds in 2021 and typically took less than 10 percent of the balance.

Few Defined Contribution Plans Require Spousal Consent to Actively Remove Funds,
but Most Require It for Beneficiary Changes

Most defined contribution plans, including most 401(k)s, do not require spousal consent for participants to
actively remove funds through withdrawals, loans, or distributions. Defined contribution plans that are not
subject to spousal consent requirements under the REA, such as those that do not pay benéefits in the form of a
life annuity and meet other requirements, are not required to obtain spousal consent before married
participants remove funds from the plan. The majority of defined contribution plans fall into this category. In
cases where a defined contribution plan offers benefits in the form of an annuity and meets other requirements,
spousal consent requirements do not apply if the participant does not elect the annuity option. Specifically,
defined contribution plans are not subject to spousal consent requirements under the REA when

« the plan provides that the participant’s vested accrued benefit is payable in full upon their death to the
surviving spouse or, if there is no surviving spouse or the surviving spouse consents in a manner
consistent with federal requirements, to a designated beneficiary;

« the participant does not elect payment of benefits in the form of a life annuity; and

« the plan is not a direct or indirect transferee of a plan that was a defined benefit plan or was subject to the
Internal Revenue Code’s funding requirements.27

Such plans are referred to as REA “safe harbor” plans.

2726 U.S.C. § 401(a)(11)(B)(ll); 29 U.S.C. § 1055(b)(1)(C). In some cases, a plan sponsor will terminate one type of defined
contribution plan that was subject to the survivor annuity requirements, including those related to spousal consent under the REA (e.g.,
a money purchase plan), and transfer the plan’s funds into a plan not subject to REA’s survivor annuity requirements, such as a 401(k)
plan. In these cases, the transferred funds generally continue to be subject to REA’s survivor annuity requirements.
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Choosing to Remove Funds from Defined Contribution Accounts

Federal law prescribes the circumstances in which retirement plans can allow participants (i.e., the
eligible employees covered by the retirement plan) to remove funds through withdrawals, loans,
and distributions from their plan accounts. Federal law also prescribes the applicability of spousal
consent requirements to remove funds. This report focuses on active removal of funds (e.g., not on
removal of funds through the plan’s default distribution option).

Plans are not required to offer all distribution options to participants. For example, defined
contribution plans are permitted but not required to provide distributions in the case of hardship. A
plan may elect to include spousal consent requirements in its design, even if it is not required to.

Spousal consent requirements impose a restriction on a plan participant’s ability to remove funds.

Source: GAO analysis of federal law
and agency guidance. | GAO-26-107536

Additionally, there is no requirement for spousal consent regarding a rollover of REA “safe harbor” plan funds
to another retirement account.28 Federal spousal protection and consent rules are no longer applicable after a
plan participant transfers funds from a defined contribution plan account to an Individual Retirement Account
(IRA). For more information about IRAs see text box.

Individual Retirement Accounts

An Individual Retirement Account (IRA) is a tax-favored personal savings account that allows an individual to set aside money for
retirement. Traditional IRAs are not defined contribution plans and are not subject to the Employee Retirement Income Security Act of
1974, as amended, or the Retirement Equity Act of 1984. Consequently, they are not subject to federal spousal consent requirements
when removing funds from an IRA, but state laws may apply.

IRAs play a large role in retirement savings. According to Investment Company Institute (ICl) research, IRAs held $17 trillion in assets
at the end of 2024 in comparison to $12 trillion in assets for defined contribution plans. In mid-2024 ICI found that 59 percent of
traditional IRA-owning households said their IRAs contained rollovers from their employer-sponsored retirement plans.

Source: GAO analysis of retirement industry reports and federal laws and regulations. | GAO-26-107536

While most defined contribution plans do not have spousal consent requirements to actively remove funds
(e.g., not use the plan’s default distribution option), money purchase and target benefit plans do. Together
these plans made up less than 1 percent of all private sector defined contribution plans in 2022, according to
the Department of Labor.

Money purchase plans. Employers are required to make annual contributions on behalf of their employees.
Federal law requires the employer to decide what percentage of each employee’s salary to contribute, with a
deductible limit of 25 percent (this is subject to the overall defined contribution limit, which is $72,000 in 2026).
Employees determine how to invest the contributions made on their behalf. Money purchase plans generally
do not permit in-service withdrawals, but loans are permitted. These plans accounted for 0.5 percent of private
sector defined contribution plans in 2022, according to the Department of Labor.

Target benefit plans. A target benefit plan is a defined contribution money purchase plan where contributions
to an employee’s account are determined based on the estimated amounts necessary to fund an employee’s
stated target retirement benefit under the plan. The actual benefit that the participant will receive will vary from
the stated target benefit based on investment performance. According to the Department of Labor, target
benefit plans accounted for less than 0.1 percent of private sector defined contribution plans in 2022. See table
1 for more information on selected defined contribution plan types.

287 “rollover” refers to a tax-free transfer of cash or assets from one eligible retirement plan or IRA to another, such as when a plan
participant separates from an employer.
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|
Table 1: Number of Selected Defined Contribution Plans by Type of Plan, 2022

Type of plan Number of plans Active participants Assets

(Thousands) (Billions of dollars)
401(k) plan 685,997 79,444 $6,786
Money purchase plan 4,051 1,856 $199
Target benefit plan 306 20 $2

Source: Department of Labor documents. | GAO 26-107536

Note: We selected 401(k) plans because they are the most commonly held private sector defined contribution plan, and we selected money purchase
and target benefit plans because they are subject to spousal consent requirements under the Retirement Equity Act of 1984. Approximately 0.05% of
individual account plans indicate both 401(k) and 403(b) plan characteristics. Such plans are classified as 401(k) plans in this table. The 401(k) plan
counts include 287 money purchase plans and 86 target benefit plans.

The few defined contribution plans subject to the federal spousal consent rules under REA require spousal
consent for participants to actively remove funds from their account. Such plans (including money purchase
plans and target benefit plans) must require spousal consent for all removal of funds permitted by the plan
while the participant is employed, and any post-retirement withdrawal that differs from the plan’s default
distribution option.2® These plans also must offer survivor benefits in the form of a joint and survivor annuity for
account balances over $7,000. As noted earlier, the joint and survivor annuity generally provides benefits for
the participant and, in the event of the participant’s death in retirement, their surviving spouse. In the event of
the participant’s death before retirement, these plans must offer survivor benefits in the form of a pre-
retirement survivor annuity. The plan participant may elect to waive the annuity, but their spouse must consent
to the election in writing witnessed by a notary or a plan administrator.

For context across the retirement system, we reviewed the spousal consent requirements applicable to various
types of retirement plans and IRAs. Spousal consent requirements differ by type of retirement plan. For
example, similar to money purchase and target benefit plans, defined benefit plans also require spousal
consent to change distributions. However, defined benefit plans do not allow hardship withdrawals with or
without spousal consent. For additional information regarding plan spousal consent provisions for withdrawals,
loans, and distributions by plan type, see table 2.

|
Table 2: Selected Spousal Consent Requirements in Different Types of Retirement Plans and Accounts

Defined Money purchase and target 401(k) plans® Thrift Individual
benefit benefit plans® Savings retirement
plans? Plan¢ accounts

Spousal consent required Yes Yes N/A Yes N/A

to waive annuity rights

Spousal consent required Yes Yes No Yes No

for post-retirement

withdrawals®

Spousal consent required Yes Yes No Yes N/A

for loans, where permitted

Spousal consent required N/A N/A No Yes N/A

for hardship withdrawal,
where permitted

29gpecifically, post-retirement withdrawals include new withdrawals (e.g., not previously established, automatically recurring
withdrawals) or changes to existing automatically recurring withdrawals. They do not include recurring annuity payments.
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Defined Money purchase and target 401(k) plans® Thrift Individual

benefit benefit plans® Savings retirement

plans? Pland accounts
Spousal consent to be Yes Yes N/A Nof N/A

witnessed by notary or
plan representative

Source: GAO analysis of federal laws and regulations. | GAO-26-107536

2An employer-sponsored retirement plan that traditionally promises to provide a lifetime annuity benefit. The benefit is based on a formula specified in
the plan that typically takes into account factors such as an employee’s salary, years of service, and age at retirement.

bIf a participant transfers funds from a money purchase or target benefit plan to a 401(k) plan, then spousal consent requirements in the “Money
Purchase and Target Benefit Plan” column apply to those funds.

°Some 401(k) plans offer an annuity option. For these plans, if a participant chooses this option, then spousal consent requirements described in the
“Money Purchase and Target Benefit Plan” column will apply.

9The TSP provides federal civilian employees and members of the uniformed services the opportunity to save for retirement security in a similar manner
as many private corporations do with 401(k) plans. This column describes requirements for Federal Employees’ Retirement System (typically hired on or
after 1987) and uniformed services member participants. Spouses of Civil Service Retirement System participants (typically hired before 1987) only
receive notice that a participant has taken out funds.

¢This category includes new withdrawals (e.g., not previously established, automatically recurring withdrawals) or changes to existing automatically
recurring withdrawals. It does not include recurring annuity payments.

The TSP discontinued the notary requirement in 2022.

The Thrift Savings Plan Generally Requires Spousal Consent to Remove Funds

The TSP for federal employees and uniformed service members requires spousal consent for a plan
participant to remove funds. Plan participants have multiple options to remove funds, including in-service
withdrawals, loans, and post-employment distributions.30 Whether spousal consent is required depends upon
the type of plan participant. There are three groups of plan participants: Civil Service Retirement System
(CSRS) employees (typically those hired before 1987), Federal Employees’ Retirement System (FERS)
employees (typically those hired on or after 1987), and uniformed service members.3' FERS and uniformed
services member plan participants must obtain written consent from their spouse waiving any right the spouse
may have to a survivor annuity to remove funds.32

CSRS plan participants are not required to obtain spousal consent, but their spouses are generally entitled to
be notified when the participant applies for a post-employment distribution or a change to existing payments.
Participants must provide a copy of their spouse’s email or physical address with their request to remove
funds. CSRS plan participants made up a small share of total TSP participants and had a larger average
account balance than other participant groups, as of December 2024 (see fig. 1).

30In-service withdrawals are available to participants who have not yet separated from government service. In-service withdrawals can
include age-based (at least age 59 V%) or financial hardship withdrawals. Post-employment distributions are available to a participant
who has left government service.

31Uniformed services include the Army, Air Force, Coast Guard, Navy, Marine Corps, National Oceanic and Atmospheric Administration
Commissioned Officer Corps, Public Health Service Commissioned Corps, and Space Force.

32There are exceptions to the TSP’s spousal consent requirements, such as when a spouse cannot be located or for Required
Minimum Distributions (the minimum amounts that participants must withdraw from the retirement account each year, which generally
start when the participant reaches age 73. Starting in 2033, the age at which participants are subject to Required Minimum Distributions
increases to 75). For more information, see later sections in this report.
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Figure 1: Thrift Savings Plan (TSP) Accounts and Assets, December 2024

Number of accounts Average account balance (in dollars)
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Source: GAO analysis of Thrift Savings Plan (TSP) documents and stakeholder interviews. | GAO-26-107536

Accessible Data for Figure 1: Thrift Savings Plan (TSP) Accounts and Assets, December 2024

Account Type Number of accounts
Federal Employees’ Retirement System 4.2 million

(FERS)

Uniformed Service Members (USM) 2.8 million

Civil Service Retirement System (CSRS) 237,600

Beneficiary participant 44,000

Account Type Average account balance (in dollars)
Federal Employees’ Retirement System 194,130

(FERS)

Uniformed Service Members (USM) 69,089

Civil Service Retirement System (CSRS) 220,265

Beneficiary participant 163,854

Average account balance 133,382

Source: GAO analysis of Thrift Savings Plan (TSP) documents and stakeholder interviews. | GAO-26-107536

Notes: FERS typically includes federal employees and uniformed service members hired on or after 1987. CSRS typically includes those hired before
1987. Beneficiary participants are the spouses of deceased participants whose TSP account balance is $200 or more.

Most Defined Contribution Plans Require Spousal Consent to Change Beneficiaries, but the TSP
Does Not

Most defined contribution plans generally require that the participant’s spouse be the designated beneficiary of
plan funds if the participant dies. Specifically, in ERISA-covered plans, the spouse must be the beneficiary
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unless the spouse consents to changing the beneficiary. Before allowing a change in beneficiary, any ERISA-
covered plan is generally required to obtain written notarized spousal consent.

For context across the retirement system, we reviewed the beneficiary designation requirements of various
types of retirement plans. Spousal consent requirements regarding the designation of a beneficiary differ by
type of retirement plan or account. For example, the TSP and IRAs do not require spousal consent for
beneficiary changes. For additional information, see table 3.

|
Table 3: Federal Spousal Consent Requirements for Beneficiary Designation in Different Types of Retirement Plans and
Accounts

Defined Money purchase and 401(k) plans Thrift Individual
benefit target benefit plans Savings retirement
plans? Plan accounts
Requires spouse as Yes Yes Yes Yes No
default beneficiary
Spousal consent Yes Yes Yes No No
required to change
beneficiary

Source: GAO analysis of federal laws and regulations. | GAO-26-107536

2An employer-sponsored retirement plan that traditionally promises to provide a lifetime annuity benefit. The benefit is based on a formula specified in
the plan that typically takes into account factors such as an employee’s salary, years of service, and age at retirement.

The TSP Does Not Require Spousal Consent to Change Beneficiaries

Unlike the ERISA-covered plans discussed above, TSP participants may change their beneficiaries at any time
without the knowledge or consent of their spouse.33 When a participant dies without designating a beneficiary,
the TSP follows an order of precedence established in statute where the spouse is first. While the default
beneficiary is the spouse, participants who choose to may designate up to 20 beneficiaries for an account
without informing their spouse or obtaining their consent. In addition to individuals, plan participants may
designate firms, corporations, legal entities, and the U.S. government as beneficiaries. TSP officials said that
generally when a participant names a beneficiary it is the participant’s spouse.

Among Married Households with Defined Contribution Accounts, About 11 Percent
Took Out Funds in 2021, and They Typically Took Less Than 10 Percent of the Balance

Among married households of any age with one or more defined contribution retirement accounts, about 11
percent took out retirement funds in 2021, according to our analysis of Survey of Consumer Finances data.34
For this analysis, taking out funds includes withdrawing funds before retirement (e.g., loans, hardship

335 C.F.R. § 1651.3.

34Retirement accounts and the associated retirement funds include defined contribution accounts, such as 401(k) accounts.
Households that took retirement funds are households in which one or more spouses took out funds from one or more retirement
account, including whether they took a withdrawal from or have a current loan against an account. They do not include rollovers (funds
moved from account to account, such as after a job separation) because those data are not captured in the Survey of Consumer
Finances from the same time period. Moreover, the survey does not include whether the spouse consented to or knew about the
participant removing funds or whether consent was required. An estimated 11.3 percent of married households with positive defined
contribution retirement account balances removed funds, and the 95 percent confidence interval was 9.3 to 13.4 percent (+ / - about 2
percentage points).
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withdrawals) and taking disbursements in retirement, but not rollovers (see text box on leakage). The 2022
Survey of Consumer Finances generally provides a snapshot of financial activity in 2021, which may not be
representative of other years.35

Leakage from Defined Contribution Retirement Accounts

In its 2021 report, the Joint Committee on Taxation described “leakage” as generally occurring when more funds leave a worker’s
retirement account than enter it. This captures a broader range of activity than we could observe with our analysis of Survey of
Consumer Finances data. The Joint Committee on Taxation report found that the most prominent factor associated with leakage is job
separation, and that roughly 22 percent of contributions made by those age 50 or younger leak out of the retirement savings system in
a given year. They noted that when a worker separates from a job, employers can force workers with small defined contribution
balances ($1,000 or less) to remove those funds from the account. At that point, the worker may roll the funds over to an Individual
Retirement Account or move the funds outside of retirement accounts.

Source: Joint Committee on Taxation, Estimating Leakage from Retirement Savings Accounts, JCX-20-21 (Washington, D.C.: April 26, 2021). | GAO 26 107536

Removal of Defined Contribution Funds Among Married Households

Married households that took out funds were slightly older than those that did not take out funds, with an
average survey respondent age of 56 for that subgroup (see table 4).36 However, for several characteristics we
examined, the differences between households that did and did not take out funds were not statistically
significant.

|
Table 4: Selected Characteristics of Married Households That Removed and Did Not Remove Defined Contribution Retirement
Funds

Characteristics Married households that took out funds Married households that did not take
from their accounts in 2021 out funds from their accounts in 2021
Average age of respondent 56 years 48 years
Median household retirement savings $149,100* $95,800*
Median household income $134,900* $150,700*
Percent of respondents with a college 42% 60%
degree
Percent of respondents who are White 77%* 78%*

(non-Hispanic)

Source: 2022 Survey of Consumer Finances. | GAO-26-107536

Notes: Accounts include defined contribution accounts (such as 401(k) accounts). They do not include defined benefit (pension) plans or Individual
Retirement Accounts. Households that took out retirement funds are households in which one or more spouses took out funds from one or more
retirement account. This includes loans, pre-retirement withdrawals, and post-retirement distributions. It does not include rollovers. For estimates marked
with an asterisk (*), the difference between household types is not statistically significant. For the estimate of respondents’ age in households that took
out funds, the 95 percent confidence interval was + / - about 3 years. It was + / - about 1 year in households that did not take out funds. For the estimate
of median household retirement account savings in households that took out funds, the 95 percent confidence interval was + / - $42,800. It was + / -
$21,100 in households that did not take out funds. For the estimate of median household income in households that took out funds, the 95 percent
confidence interval was +/ - $19,600. It was + / - $8,900 in households that did not take out funds. For the estimate of respondents with a college degree

35For example, participant behavior can vary from year to year. While this survey is widely considered the best source for household
financial activity, capturing flows into and out of retirement accounts is difficult. See, for example, discussion in Robert Argento, Victoria
L. Bryant, and John Sabelhaus, Early Withdrawals from Retirement Accounts During the Great Recession (November 2013).

3BFor ease of reporting, when describing household characteristics, we used the characteristic of the individual survey respondent,
such as age, race and education level. A non-generalizable study examined participant-level (as opposed to household-level) data and
found variability by race and gender in the participants who took pre-retirement withdrawals in 2022, with Black and Hispanic
participants taking more pre-retirement withdrawals than others. See Jack VanDerhei, How Large are Racial and Gender Disparities in
401(k) Account Balances and What is Causing Them: Initial Findings from the Collaborative for Equitable Retirement Savings, (March
2024).
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in households that took out funds, the 95 percent confidence interval was + / - 9 percentage points. It was + / - 4 percentage points in households that
did not take out funds. For the estimate of respondents who are White (non-Hispanic) in households that took out funds, the 95 percent confidence
interval was + / - 8 percentage points. It was + / - 2 percentage points in households that did not take out funds.

For context, a higher proportion of married households had 401(k)-type defined contribution retirement
accounts when compared to non-married households, including single-person households and unmarried
couples. Specifically, 49 percent of married households had one or more such accounts, compared to 28
percent of non-married households.3” Married households with defined contribution accounts, on average,
were older, had higher levels of education, income, and savings, and were more often White (non-Hispanic)
than non-married households with defined contribution accounts (see table 5).

|
Table 5: Selected Characteristics of Married and Non-Married Households with One or More Defined Contribution Retirement
Accounts

Characteristics Married Households with Accounts Non-Married Households with Accounts
Average age of respondent 49 years 44 years
Median household retirement savings $100,000 $27,400
Median household income $148,500 $76,500
Percent of respondents with a college 58 percent 47 percent
degree

Percent of respondents who are White 78 percent 68 percent

(non-Hispanic)

Source: GAO analysis of 2022 Survey of Consumer Finances data. | GAO-26-107536

Notes: Accounts include defined contribution accounts (such as 401(k) accounts). They do not include Individual Retirement Accounts or defined benefit
(pension) plans. For all estimates, the difference between household types is statistically significant. For the estimate of respondent age in married
households, the 95 percent confidence interval was + / - 1 year. It was also + / - 1 year in non-married households. For the estimate of median
household retirement savings in married households, the 95 percent confidence interval was + /- $11,800. It was + / - $4,900 for non-married
households. For the estimate of median household income in married households, the 95 percent confidence interval was + / - $8,500. It was + / -
$5,300 for non-married households. For the estimate of respondents with a college degree in married households, the 95 percent confidence interval
was + / - 4 percentage points. It was + / - 4 percentage points in non-married households. For the estimate of respondents who are White (non-Hispanic)
in married households, the 95 percent confidence interval was + / - 2 percentage points. It was + / - 4 percentage points in non-married households.
When one or more person of any age in a married household took out retirement funds in 2021, the median
amount they took was about 7 percent of the total household’s balance.38 Specifically, the median amount they
took out during the year was $8,500.39 This comprised about 5 percent of their annual income from all

sources.40

Among married households that took out funds from their defined contribution accounts in 2021, many took out
small amounts. Specifically, 42 percent took out $5,000 or less.4! In contrast, removal of large shares was not
typical among married households that took out funds from their defined contribution accounts. About 14

37As elsewhere in this report, these estimates include defined contribution accounts but not Individual Retirement Accounts or defined
benefit plans. The 95 percent confidence interval for married households was 47 percent to 51 percent (+ / - 2 percentage points) and
for non-married households was 26 percent to 29 percent (+ / - 2 percentage points).

380ne or both spouses could have taken out funds, depending on who owns the retirement accounts. See related discussion later in
this report. The estimated median share of retirement account balances removed of total retirement account balances among married
households that took out funds was 6.6 percent. The 95 percent confidence interval was 5.3 to 8.0 percent (+ / - 1.4 percentage points).

39The 95 percent confidence interval was $5,000 to $12,000 (+ / - $3,500).
40The 95 percent confidence interval was 4 percent to 7 percent (+ / - 2 percentage points).

41The 95 percent confidence interval was 32 percent to 51 percent (about + / - 10 percentage points).
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percent of married households that removed funds from their defined contribution accounts took out more than
a quarter of the household savings.42 The estimate for those that took a third or more was not statistically

different from zero. For a broader discussion that includes removing funds from IRAs, see text box.

Removing Funds from Individual Retirement Accounts (IRA)

While our analysis focused on 401(k)-type defined contribution accounts, we conducted additional analysis that included IRAs, using
Survey of Consumer Finances data. About 69 percent of married households of any age had at least one IRA or defined contribution
account, compared to about 49 percent of married households that had only defined contribution accounts. As individuals may
generally invest in and remove funds from IRAs independent of their employer’s rules, including IRAs in our analysis also results in
the more widespread removal of funds. Specifically, about 22 percent of married households with at least one IRA or defined
contribution account removed funds in 2021, compared to about 11 percent for married households with at least one defined
contribution account alone. Moreover, when including married households with IRAs, about 34 percent of those who removed funds
took out $5,000 or less, which was not statistically different than the estimate for those with defined contribution accounts only.

Source: GAO analysis of 2022 Survey of Consumer Finances. | GAO 26 107536

Note: The 95 percent confidence intervals for all estimates in this text box were + / - 6 percentage points or less. Unless otherwise noted, the difference
for estimates is statistically significant between household types.

Removal of Retirement Funds via Loans Among Married Households

Regarding loans, the subset of married households that took loans from their retirement accounts in 2021 had
different characteristics than married households that took out retirement funds in other ways. For example, the
average married household that took a loan from a retirement account was younger than other married
households that removed funds (see table 6). This likely reflects the fact that plans that permit loans typically
only offer loans to workers rather than retirees. Conversely, among married households taking funds other than
loans, an estimated 89 percent were age 65 or older and 91 percent report that at least one person was
retired.43 This suggests most of those households were primarily taking out funds for use in retirement.

Table 6: Selected Characteristics of Married Households That Took Retirement Account Loans and Those That Removed
Funds in Other Ways

Characteristics Married Households Taking Loans Other Married Households Taking
from Their Accounts in 2021 Funds from Their Accounts in 2021
(Excluding Loans)

Average age of respondent 48 years 72 years
Median household retirement savings $111,200* $344,200*
Median household income $117,600 $168,000
Percent of respondents with a college 27% 70%
degree

Percent of respondents who are 66% 97%

White (non-Hispanic)

Source: GAO analysis of 2022 Survey of Consumer Finances data. | GAO-26-107536

Notes: Retirement accounts include defined contribution accounts, such as 401(k) accounts. They do not include Individual Retirement Accounts or
defined benefit (pension) plans. For estimates marked with an asterisk (*), the difference between household types is not statistically significant. For the

42The 95 percent confidence interval was 5 percent to 23 percent (+ / - 9 percentage points).

43The 95 percent confidence interval for those over age 65 was 78 percent to 100 percent (+ / - 11 percentage points). The 95 percent
confidence interval for those reporting at least one person was retired was 84 to 98 percent (+ / - 7 percentage points). Due to the small
number of younger households removing retirement funds in the Survey of Consumer Finances, we are unable to report statistically
significant estimates about that population.
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estimate of respondent age in households that took loans, the 95 percent confidence interval was + / - 3 years. It was + / - 2 years in other households
taking out funds. For the estimate of household retirement savings in households that took loans, the 95 percent confidence interval was + / - $37,300. It
was + / - $246,000 in other households taking out funds. For the estimate of income in households that took loans, the 95 percent confidence was + / -
$10,500. It was + / - $36,100 in other households taking out funds. For the estimate of respondents with a college degree in households that took loans,
the 95 percent confidence interval was + / - 9 percentage points. It was + / - 13 percentage points in other households taking out funds. For the estimate
of White (non-Hispanic) respondents in households that took loans, the 95 percent confidence interval was + / - 10 percentage points. It was +/ - 4
percentage points in other households taking out funds.

The average loan amount was about $10,800 for married households that took them in 2021.44 About half (49
percent) of these respondents to the 2022 Survey of Consumer Finances took a loan of $5,000 or less.45 This
likely reflects the requirement that defined contribution account loans generally cannot exceed $50,000 or 50
percent of the vested account balance, whichever amount is less. While participants are expected to repay
retirement plan loans, loans can reduce the total possible amount accumulated (see text box).

Loans in 401(k) Plans

Just over half of all 401(k) plans offered loans to their participants in 2022, according to the Employee Benefit Research Institute and
Investment Company Institute. After taking a loan from a 401(k) plan, participants must repay it with interest within five years and
must make regular payments at least quarterly. If the participant uses the loan to purchase a primary residence, the plan may allow
the participant a longer timeline to repay the loan. If the participant does not pay back the loan within the specified period, the loan is
considered a distribution. Any taxable portion of the loan is then subject to income tax and may also be subject to a 10 percent early
distribution tax.

Source: GAO review of retirement industry reports and federal agency guidance. | GAO 26 107536

When Participants Take Out Retirement Funds Without Consent, Their
Spouses May Experience Varied Degrees of Financial and Personal
Hardship

Spouses May Experience Reduced Financial Security and Emotional Well-Being When
Participants Take Out Funds Without Their Consent, According to Stakeholders

When participants take out retirement funds without consent, stakeholders said their spouses may be
financially worse off, particularly as it relates to their retirement security. According to legal stakeholders, those
representing a range of retirees, and spouses we interviewed, once a participant takes out retirement funds,
those funds may be irreversibly gone from the retirement account.4¢ As we reported in 2019, when participants
permanently remove assets from retirement accounts, it can reduce the amounts they accumulate before
retirement, including the loss of compounded interest.4?

44The 95 percent confidence interval was about $7,000 to $14,700 (+ / - $3,800). As described above, Survey of Consumer Finances
data represent a snapshot of financial activity in 2021. As such, this figure does not include when participants had an outstanding loan
taken in a previous year.

45The 95 percent confidence interval was 35 to 63 percent (+ / - 14 percentage points).

46For this section, we spoke with 11 stakeholders, including four associations representing retirees, four law firms, and three spouses.
We refer to “stakeholders” if most (six or more) offered a perspective, and “some stakeholders” if two to five did. Because we did not
ask all stakeholders the same questions, not all stakeholders had the opportunity to weigh in on the same topics.

47GAO-19-179.

Page 17 GAO0-26-107536 Spousal Protections


https://www.gao.gov/products/GAO-19-179

Letter

One spouse said:

“[I was hoping 1] could use some of the [retirement] money to pay bills, but now those expectations
and options are gone.”
Source: GAO interview. | GAO-26-107536

In addition to reduced retirement security, the participants’ removal of funds without spousal consent may
result in other financial and personal hardships for their spouses, according to some stakeholders. For
example, two spouses we spoke with said the participant’s removal of funds had an immediate financial effect
on them, such as causing the spouse to delay retirement. Additionally, some stakeholders said fund removals
without consent can lead to a divorce, which can have additional detrimental financial effects. As we reported
in 2023, households that separated, divorced, or were widowed frequently experienced a decline in their
retirement account balance, and low-income households experienced these marital status changes more often
than high-income households did.48

One spouse said:

“[My husband] had taken the whole amount out of the 401(k) account without informing me or
telling me anything. | only found out because he was overspending on...things he usually did not
spend money on.”

Source: GAO interview. | GAO-26-107536

While the loss of retirement funds may lead to financial strain, some stakeholders said not all spouses end up
experiencing financial hardship as a result. For example, the couple may have previously agreed to a particular
expenditure, such as remodeling their kitchen or paying for an emergency, even if the spouse did not explicitly
consent to use the participant’s retirement funds. Other couples may be financially secure enough that a loss
of some retirement funds would not degrade their quality of life.

One spouse said:

“I don’t understand why he would— | want to say betrayal. | think if we had talked, a lot of it
wouldn’t have come to this.”
Source: GAO interview. | GAO-26-107536

Spouses who did not know of or consent to the removal of retirement funds may feel lied to and betrayed,
which can lead to personal hardship and marital discord, according to legal stakeholders, those representing
retirees, and spouses we interviewed. Stakeholders said discovering the deceit can erode trust in the marriage.
For example, the three spouses we spoke with, who each had retirement funds taken, all said they felt
betrayed by the participants’ removal of funds without their consent. Dishonesty such as this can strain the
relationship, according to stakeholders. One legal stakeholder and a spouse said that retirement fund removal
without consent is a form of infidelity, which they referred to as “financial infidelity” (see text box).

48GAOQ, Older Workers: Retirement Account Disparities Have Increased by Income and Persisted by Race Over Time, GAO-23-105342
(Washington, D.C.: July 27, 2023). The analysis examined changes in households where the respondent or spouse was age 51 to 64
between the years 2016 and 2018 using the Health and Retirement Study. Low-income households were in the bottom third of the
income distribution and high-income households were in the top third.
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“Financial Infidelity”

According to a 2020 Harris Poll survey, about two in five individuals reported that a spouse or partner financially deceived them,
among Americans who said that they have ever combined finances in a current or past relationship. Such deceptions included hiding
purchases, bills, cash, or bank accounts, or lying about money. According to the survey, the financial deception, or “financial
infidelity,” most commonly resulted in an argument or less trust in the relationship. In general, more minor deceptions, such as hiding
bills, were more common than more significant deceptions, such as hiding their amount of debt or income. Similarly, more minor
effects, such as arguments, were more common than more significant effects, such as separation or divorce.

Source: The Harris Poll, Financial Infidelity Survey (July 7, 2021). | GAO 26 107536

One spouse said:

“I thought we had a relationship where we could communicate at least that much, where he’d be
telling me what was going on.”
Source: GAO interview. | GAO-26-107536

The experience of learning that the participant removed funds without the spouse’s knowledge or consent can
also take an emotional toll on spouses and harm their sense of well-being, according to stakeholders we
interviewed. Legal stakeholders, those representing retirees, and spouses said that removing funds without
consent can also lead spouses to discover troubling aspects about their marital relationship or the participant.
For example, some stakeholders described participants removing funds in anticipation of a divorce. In addition,
stakeholders said participants may conceal their removal of retirement funds from their spouse for several
reasons, including to pay for an addiction, to repay debt, for expenses related to an extramarital relationship, or
because they were experiencing dementia. One spouse said she learned that her husband had been
liquidating his retirement account for years while pretending to be employed.

While Extent Is Unknown, Stakeholders Said the Incidence of Retirement Fund
Removal Without Spousal Knowledge Is Likely Low and the Affected Spouses Tend to
Be Women

The overall incidence of the removal of retirement funds without spousal consent is unknown due to the lack of
nationally representative data on the topic. But legal stakeholders and those representing retirees we
interviewed said, based on their experience, they think it is uncommon for participants to take out retirement
funds against their spouse’s will. Based on their experience, some legal stakeholders and those representing
retirees said they believe most participants inform their spouse or obtain their spouse’s verbal approval before
taking funds from a retirement account. Some stakeholders said that it is difficult to identify affected spouses,
in part because there are no requirements to document consent in most defined contribution plans, so spouses
who did not consent to having funds removed have no legal avenue to seek recourse.

Some stakeholders said it is common for one person to manage the family finances, which may make it easier
for one person to remove funds without the other’s knowledge or consent. During focus groups for our 2020
report on women’s retirement security, some women described being in marriages where they never discussed
finances with their spouses, or said they relied on their spouses to handle the finances.4® As we reported in
2020, some people may not even know that their spouse has a retirement account.50 One stakeholder we

49GAO, Retirement Security: Older Women Report Facing a Financially Uncertain Future, GAO-20-435 (Washington, D.C.: July 14,
2020).

50GAOQ, Retirement Security: DOL Could Better Inform Divorcing Parties About Dividing Savings, GAO-20-541 (Washington, D.C.: July
31, 2020).
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spoke to added that having a shared understanding of the family’s finances is important in a marriage (see text
box on financial literacy).

Financial Literacy

Financial literacy—the ability to make informed decisions and take effective actions regarding money—is essential to helping ensure
the financial health and stability of individuals and families. We have reported on the financial literacy of individuals, including
retirement plan participants. For example, we reported that several economic, demographic, and technological trends have emerged
that affect the need for financial literacy. These include the retirement of the baby boomers, the emergence of new digital financial
products, and the increasing costs of retirement. In a 2011 forum we held on financial literacy, participants discussed the vulnerability
of older Americans, noting their potentially increased susceptibility to fraud and the inability to recover from financial difficulties later in
life. Plan participants and retired individuals, both married and unmarried, need to make sound financial decisions—such as when and
how to take withdrawals and distributions from their retirement plan—so their savings can last throughout their lifetime.

Source: Summary of GAO reports, including Highlights of a Forum: Financial Literacy in a Digital Age (GAO-25-107168). | GAO-25-107536

Women tend to be most affected by participants removing funds without consent, according to stakeholders we
interviewed. For example, legal stakeholders, those representing retirees, and spouses with direct experience
said that it was typically a husband who had removed funds without his wife’s consent.5! Further, some
stakeholders reiterated that the average woman earns less and lives longer than men, making women more
vulnerable to retirement fund losses.

Survey data also indicate that women are more likely to be affected by a participant’s removal of funds without
consent. Specifically, 2022 Survey of Consumer Finances data show that fewer married women had defined
contribution accounts than married men (see fig. 2). The median balance in their accounts was an estimated
$60,400 for women and $81,600 for men).52 For a broader discussion that includes ownership of IRAs, see text
box.

51No stakeholders we spoke to described direct experiences with same-sex or transgender spouses related to this topic.

52Data are for opposite sex married couples. Same sex married couples represent an estimated one percent of married households in
the survey data and are not included here. For the estimate of married women’s account balance, the 95 percent confidence interval
was $47,200 to $73,600 (+ / - $13,200). For the estimate of married men’s account balance, the 95 percent confidence interval was
$62,700 to $100,500 (+ / - $18,900). Note that the difference between these estimates is not statistically significant, but fewer women in
married households had retirement accounts at all.
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. ____________________________________________________________________________________________________________________________|
Figure 2: Ownership of Defined Contribution Retirement Accounts Among Married Households with at Least One Account,
2022

Wife only

49%

Husband
only

Both husband and wife

Source: GAO analysis of 2022 Survey of Consumer Finances data. | GAO-26-107536

_________________________________________________________________________________________________________________|
Accessible Data for Figure 2: Ownership of Defined Contribution Retirement Accounts Among Married Households with at
Least One Account, 2022

Account Type Percentage
Wife only 21%
Both husband and wife 30%
Husband only 49%

Source: GAO analysis of 2022 Survey of Consumer Finances data. | GAO-26-107536

Note: Data are about opposite-sex married couples. Same-sex married couples represent an estimated one percent of married households in the survey
data and are not included here. Retirement accounts include defined contribution accounts, such as 401(k) accounts. They do not include Individual
Retirement Accounts or defined benefit (pension) plans. The 95 percent confidence interval was + / - 3 percentage points for these estimates.

Ownership of Retirement Accounts in Individual Retirement Accounts (IRA)

While our analysis focused on 401(k)-type defined contribution accounts, we conducted additional analysis including IRAs using
Survey of Consumer Finances data. Including IRAs in our analysis resulted in a somewhat more even ownership of retirement
accounts within married households than when including defined contribution accounts alone. Among married households with either
type of retirement savings account, the husband was the sole owner of the account(s) in about 34 percent of households. The wife
was the sole owner in about 13 percent of households, and both husband and wife had one or more accounts in about 53 percent of
the households.

When including IRAs, the median balances were higher overall than for defined contribution accounts alone, with women still having a
lower median balance than men (an estimated $70,000 for women compared to $101,000 for men). This suggests that IRAs, which
typically exist outside of employment, may make it possible for more women to have retirement accounts, though their balances are
typically lower than their male spouses.

Source: GAO analysis of 2022 Survey of Consumer Finances. | GAO-26-107536

Notes: Data are about opposite-sex married couples. Same-sex married couples represent an estimated one percent of married households in the
survey data and are not included here. The 95 percent confidence intervals for all percentage point estimates in this text box were + / - 3 percentage
points or less, and for all dollar estimates they were + /- $11,300 or less
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Severity of Negative Effect on Spouses Depends on Economic Impact of Fund
Removal as well as Their Personal Circumstances

The severity of any effect of a participant removing retirement funds without their spouse’s consent depends on
several things, including the economic impact on their spouse, according to stakeholders we interviewed.
While the overall incidence may be low, some legal stakeholders and those representing retirees described
cases that involved severe consequences for the affected spouse. Two stakeholders we spoke with had
encountered cases in which a participant removed half a million dollars or more from a 401 (k) account without
the spouse’s knowledge or consent. One legal representative said their client experienced homelessness after
her husband drained his 401(k) account.

One spouse said:

“[As a single mother], all this affects how | live, work, and provide care for my children.”
Source: GAO interview. | GAO-26-107536

Further, the economic impact on a spouse can be large if the amount of funds a participant removes makes up
a significant share of the couple’s overall retirement savings, even if the dollar amount they removed is
modest. For example, one spouse said that when her husband drained his retirement account, she had to start
over to save for retirement. One stakeholder added that individuals in lower-income households have the most
potential to be harmed by fund removal because the loss of funds has a disproportionate effect on their future
retirement income.

Demographics also drive the extent to which fund removal may affect a spouse, such as the age of the spouse.
Fund removal can affect both older and younger spouses negatively, though in different ways. Younger
spouses can face the loss of decades of compound interest, as we reported in 2019.53 In contrast, some
stakeholders added that older spouses have fewer working years to recoup the lost funds. One stakeholder
said spouses with a reduced capacity to work may be more negatively affected, such as those with disabilities
or caregiving needs.

In addition to spouses being affected by the removal of funds without their consent, there can be negative
consequences from an unexpected loss of beneficiary status. Some stakeholders described situations in which
a participant died and the spouse discovered someone else was the beneficiary of retirement funds they had
anticipated receiving (see text box).

Select Cases of Spouses Discovering They Are Not the Beneficiary

Spouses are generally the default beneficiary in 401(k) plans, and changing the beneficiary requires the spouse to waive this right.
Nonetheless, some stakeholders described concerns with non-spousal beneficiary designation in other retirement accounts that do
not require spousal consent to change the beneficiary (such as Individual Retirement Accounts) or in cases involving divorce. One
legal service provider said they encountered spouses who did not receive funds they anticipated because the participants designated
someone other than their spouse as the beneficiary of their Individual Retirement Account. One ex-spouse we spoke to had divorced,
and upon her ex-husband’s death was surprised to discover his current spouse was the beneficiary of retirement funds she had
expected to receive as part of the divorce settlement..

Source: Interviews with stakeholders. | GAO 26 107536

53GA0-19-179.
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Stakeholders Cited Heightened Risks of Spouses Losing Retirement Funds During and
After Divorce

One spouse said:

“When they first told me | have to get a lawyer, | was confused. You're going through a divorce and
you’re not thinking right, and you're like, ‘a lawyer?’ | was trying to figure out how | was going to do
this.

Then COVID [hit].”

Source: GAO interview. | GAO-26-107536

Whether a couple ultimately divorces also influences the effect on a spouse of a participant removing funds
without their consent, including how the spouse discovers the event. One of the three spouses we spoke with
said that she discovered after the divorce that her husband had removed retirement funds without her
knowledge or consent. The other two spouses said they discovered during divorce proceedings that funds had
been removed. Some stakeholders said participants occasionally remove funds without consent in anticipation
of divorce, for example to pay for divorce lawyers.

During divorce proceedings, spouses may take actions to legally regain a share of the funds the participant
removed prior to divorce, though the effort is not always successful (see fig. 3).54 For example, some
stakeholders pointed out that not all divorcing individuals hire lawyers, in part because hiring a lawyer can be
costly and not everyone knows about or has access to legal assistance programs. Some other stakeholders
said that it can be difficult to locate funds, for example, if the participant does not disclose the existence of the
account. One legal service provider said that most lawyers do not have the time and resources to track down
assets that participants do not disclose. Once the spouse knows how much the participant took out of the
retirement account, it may not be possible to compensate the spouse if the funds have already been spent and
alternate funds are not available. For example, another legal service provider said that in households with
many assets, the spouse’s loss can be offset by an alternate asset equal in value to the funds removed, but in
households with few or no assets that may not be possible.

|
Figure 3: lllustration of Potential Actions to Regain Retirement Funds Taken Out Without Spouse’s Knowledge Prior to a
Divorce

Identify Collect information on assets
retirement accounts and account history for each
held by spouse retirement account
Hire a Collect information
lawyer Obtain a about the value of other

Prepare information
for submission to
court or state agency

Domestic Relations assets and property

Order (DRO)?

Source: GAO analysis of federal agency documents and interviews with stakeholders. | GAO-26-107536

2A DRO is a judgment, decree, or order that includes the approval of a property settlement made pursuant to state domestic relations law. It relates to
marital property rights for the benefit of a spouse, former spouse, child, or other dependent of a participant. A DRO can be sought without the existence
of a divorce proceeding. While a DRO may be contained in a property settlement, it needs to be submitted to the plan administrator of the retirement
account and be determined to be a Qualified Domestic Relations Order to secure funds from a retirement account.

54Retirement funds may be part of the marital estate and can be divided in a divorce. In prior work, we noted that state laws, such as
community property laws, can affect how divorcing parties seek to divide marital assets. GAO-20-541.
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One spouse said:

“I work full time and don’t have a lot of time to go to court to get the money.”
Source: GAO interview. | GAO-26-107536

A Qualified Domestic Relations Order is a court order to divide retirement assets in a divorce. Two record
keepers we spoke with said they may pause the ability of participants to remove retirement funds when they
are notified that a participant is divorcing. This prevents the participant from removing assets that might be
divided in the divorce. They said this pause is temporary unless a Qualified Domestic Relations Order is put in
place. Few divorcing parties seek and obtain Qualified Domestic Relations Orders, according to plans and
record keepers we spoke to for a report published in 2020. We reported that this is in part because Qualified
Domestic Relations Orders can be costly and people may not know what they are or how to obtain one.55

One spouse said:

She had obtained a divorce but not a Qualified Domestic Relations Order to divide the funds in her
ex-husband’s defined contribution account.

Regarding the division of funds, her husband said, “Don’t worry about it, you'll get it, you'll get it.”
But then, she said, he drained his account.
Source: GAO interview. | GAO-26-107536

Even if divorcing parties seek such an order, spouses may not have complete information to ensure the order
is processed quickly and correctly. For example, some legal service providers said spouses did not know the
whereabouts of the retirement funds or have enough information to complete the process quickly. As a result,
they said, some participants removed retirement funds before the order was in place to divide funds with the
spouse. In 2020, we recommended the Department of Labor take steps to ensure that information regarding
the requirements for these orders is available and easily accessible for retirement plan participants and their
spouses.% The agency agreed with our recommendation. In 2025, the Department of Labor published new
guidance that provides tips to help divorcing parties understand the process for obtaining a Qualified Domestic
Relations Order to divide retirement assets.5” Figure 4 illustrates the process to obtain a Qualified Domestic
Relations Order.

|
Figure 4: lllustrated Process of Obtaining Qualified Domestic Relations Orders

401(k) withdrawals allowed without spousal consent 401(k) withdrawals not allowed

Obtain Domestic Relations Submit DRO to plan Upon receipt of DRO, The plan administrator determines if
Order (DRO) with a property — | administrator of the —— | plan administrator must —— | the DRO is qualified (i.e., a QDRO)
settlement agreement retirement account.® segregate any benefits in a reasonable time.b
due to the spouse or
interested parties.

Source: GAO analysis of federal statues and policy. | GAO-26-107536

@The plan administrator will promptly notify the participant and all alternate payees of the DRO and provide a copy of the plan’s procedures for
determining whether a DRO is qualified. A Qualified Domestic Relations Order (QDRO) is a DRO that creates or recognizes the existence of another’s
(spouse, former spouse, etc.) right to receive or assigns all or a portion of the benefits payable to a participant under a retirement plan.

®The plan administrator will notify the participant and interested parties of the determination. No withdrawals are allowed for up to 18 months while the
determination is being made, according to the Department of Labor.

55GA0-20-541.
56GA0-20-541.

57See https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/publications/qdros-practical-guide
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Stakeholders Said Additional Spousal Consent Requirements Could
Increase Safeguards for Spouses but Could Have Adverse Effects on
Plans and Participants

Additional Spousal Consent Requirements May Increase Financial Safeguards and
Transparency for Spouses

Additional spousal consent requirements could increase financial safeguards for spouses by enabling the
spouse to withhold consent for the participant to remove funds, according to some stakeholders representing a
range of retirees, plan sponsors, or record keepers we interviewed. Such requirements may protect the spouse
from the plan participant’s unilateral decision-making, which is similar to provisions guaranteed by the REA. In
passing the REA, lawmakers noted that “a spouse should be involved in making choices with respect to
retirement income on which the spouse may also rely.”58 In 2025, the American Academy of Actuaries noted
that unilateral decisions by a participant could jeopardize the spouse’s future retirement security.59

Glossary of Terms

¢ Plan sponsor: The plan sponsor is the employer in the case of an employee benefit plan
established or maintained by a single employer.

¢ Record keeper: A record keeper is a service provider that maintains systems, referred to as
recordkeeping platforms, to account for contributions to and distributions from the plan, among
other services.

Source: GAO analysis of agency and stakeholder documents. | GAO-26-107536

A married individual’s financial security in retirement depends on both their own savings behavior and financial
decision-making as well as that of their spouse. As we reported in 2024, financial decision-making, including
retirement savings behavior, is important to ensure the financial health and stability of individuals and
families.®0 Additionally, we reported in 2020 that women’s financial security is linked to their household where
resources are shared among household members. 61

Spousal consent requirements may increase financial safeguards particularly in divorce proceedings,
according to a legal stakeholder. As noted above, two legal stakeholders recounted instances of clients’
spouses removing funds or liquidating their plan account without the knowledge of their spouse during a
divorce proceeding. Spousal consent requirements may also protect against the removal of funds that may
affect marital assets as well as potentially avoiding additional legal expenses to identify and locate secreted
assets for the purpose of the divorce settlement.

58S, Rep. 98-575 at 12.

59American Academy of Actuaries, Improving Spousal Retirement Plan Protections — Gaps and Policy Proposals (Washington, D.C.:
American Academy of Actuaries, 2025).

60GAOQ, Financial Literacy: Better Outcome Reporting Could Facilitate Oversight of Programs for Older Adults and People with
Disabilities, GAO-24-106381 (Washington, DC: Apr. 24,2024)

61GA0O-20-435
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Spousal consent requirements to remove funds from all types of defined contribution plans, including 401(k)
accounts, could further increase transparency of retirement finances for spouses, according to stakeholders
from national organizations representing retirees and women, and multiple legal stakeholders. For example,
such requirements may ensure that spouses are aware of any loans and withdrawals that could affect their
retirement security, according to officials at the TSP. It may also aid nonworking spouses who are unaware of
their spouse’s account balances, a record keeper said.

Private sector plans not subject to the REA can decide to voluntarily include spousal consent provisions in their
plan to further protect employee retirement benefits, according to some stakeholders. For example, a
representative from a large record keeper noted they offer all their clients—employers that sponsor retirement
plans—the option to include spousal consent provisions. However, they said that only a few plan sponsors
have voluntarily included spousal consent protections in their plans. Most plans that include spousal consent
requirements are legally required to do so because of the type of plan they offer, according to two large record
keepers.

A legal stakeholder we spoke with said when establishing their 401(k) retirement plan for their firm, they
decided to voluntarily include spousal consent requirements. Their plan requires spousal consent for all
transactions. They noted that spousal consent requirements could help to protect their plan and financial
institution since the documentation required for spousal consent can prevent them from getting subpoenaed in
the case of a plan participant’s divorce. They see the inclusion of spousal consent requirements for all
transactions as beneficial to protect themselves and their employees’ spouses.

Spousal Consent Requirements May Increase Costs and Delay Processing Time for
Both Participants and Plans

Some stakeholders also cited potential adverse effects of additional spousal consent requirements, including
that they may increase administrative burdens and costs for plans.

Potential for Increased Administrative Burdens and Plan Costs

Requiring spousal consent for all 401(k) plans when a participant requests to remove funds may increase
administrative burdens and costs for plan sponsors and record keepers, according to retirement industry
stakeholders. Specifically, plan sponsors and record keepers may need to complete additional administrative
tasks that carry additional costs to implement the requirements associated with spousal consent. Some
stakeholders said plans may need more staff to manage transactions and verify compliance with spousal
consent requirements. Additionally, all affected plans would need to change plan rules and notify participants
of the changes, noted one stakeholder. These costs may be passed on to plan participants, they said.

Adding spousal consent requirements for all 401(k) plans may increase costs, particularly for small employers,
according to representatives of two national organizations representing plan sponsors. For example, a large
plan sponsor or record keeper can spread the costs across a larger number of participants. However, the cost
increases could be expensive for smaller plan sponsors that have less ability to absorb the cost increases and
fewer participants to spread the cost among, according to representatives of two national stakeholder
organizations representing plan sponsors.
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Yet, two record keepers who implement spousal consent requirements for numerous retirement plans of
various sizes said the process is not overly difficult. One said it provides recordkeeping services to plans with
and without spousal consent requirements and does not need a different record keeping system for these
plans. They said they did not face any challenges or increased burden to provide spousal consent services to
these clients, as their record keeping system is the same for all clients. Only the process is different.

Extra Time to Process Participants’ Requests to Remove Funds

Spousal consent requirements in defined contribution plans may delay the receipt of funds by plan participants,
according to some industry association representatives and a record keeper we interviewed. For example,
plans may need additional time to determine marital status or obtain notarized consent from the participant’s
spouse, according to some stakeholders.

The length of additional time required could vary, according to stakeholders. Two factors may affect processing
time: the method used to process documents and the size of the record keeper the plan uses. First, some
record keepers use paper forms for the requisite spousal consent documents and processing these forms may
take longer than those processed electronically, according to some stakeholders. Second, larger record
keepers have greater resources that may reduce processing time. Specifically, a record keeper noted that
larger record keepers typically have automated processes to handle the additional documentation, dedicated
staff for spousal consent transactions, or the ability to more easily hire more staff. Smaller record keepers have
fewer resources available to make changes to their record keeping systems, according to two record keepers.

Two record keepers we spoke with elaborated on the additional time needed to remove funds when spousal
consent is required. Processing a request to remove funds with spousal consent requirements may take a
week or more in comparison to 2 to 3 days for transactions without spousal consent requirements, according to
one record keeper that services plans requiring spousal consent.62 On the other hand, a record keeper for the
TSP said they typically require one additional day to process requests that require spousal consent but they
have seen it take as little as 2 additional hours.63 (See fig. 5 for more information on the TSP’s process for
obtaining spousal consent.)

62Representatives of the record keeper further noted they would be able to support spousal consent requirements for all plans if
needed and they expect the spousal consent processes to continue to evolve from a process with some paper components to a more
digital process. As such, they expect cycle times between non-spousal consent and spousal consent requirement processes to shrink
because of the increased use of digital resources.

63The TSP is the largest defined contribution plan, with 7.2 million participant accounts in December 2024, according to TSP
documents.
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|
Figure 5: The TSP Process for Obtaining Spousal Consent
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|
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Source: GAO analysis of Thrift Savings Plan (TSP) documents and interviews with TSP officials. | GAO-26-107536

2DocuSign is a software technology that allows an individual to sign documents online using an electronic signature that is legally enforceable for most
business transactions, according to company documents.

Stakeholders Identified Additional Considerations and Potential Exceptions to Spousal
Consent Requirements

In addition to cost and time frame trade-offs, stakeholders identified considerations about collecting marital
status information, plan participant concerns about autonomy, and handling cases related to domestic
violence, among other issues.

Collecting marital status data. Record keepers do not typically collect marital status information, which could
complicate implementation of additional spousal consent requirements, according to some stakeholders from
national organizations representing plan sponsors, record keepers, and retirees. Instead, some stakeholders
said they rely on the plan participant to self-report their marital status. Some stakeholders said they are
concerned the record keeper will be liable if the participant lies about their marital status. For plans that require
spousal consent for the removal of funds, marital status is generally self-certified, but plans may require a
death certificate for beneficiary determination, according to some stakeholders. (See text box for more
information on marital status for beneficiary determination.)
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Marital Status for Beneficiary Determination

Where the spouse is designated to be the beneficiary, record keepers rely on the plan participant’s death certificate to determine
marital status and the spouse’s name, according to two record keepers. Death certificates generally include marital status. Where the
spouse’s name on the death certificate differs from the name listed for the record keeper, they may require a marriage certificate to
confirm the person has remarried, according to a record keeper.

The TSP pays a death benefit to the individual designated as a beneficiary. If there is no beneficiary named, the benefit is paid to the
spouse the participant was married to on the day of their death. In the event of a common law marriage, the TSP will use the marital
status documented in the most recent federal income tax return filed by the plan participant. Alternatively, the putative spouse may
obtain a court order or administrative adjudication determining the validity of the common law marriage to receive death benefits.

Source: GAO analysis of Thrift Savings Plan (TSP) documents, interviews with stakeholders and agency officials, and review of federal regulations. | GAO-26-107536

Officials from the TSP and representatives from a national record keeper told us that they are aware of only a
few anecdotal instances of plan participants failing to accurately report their marital status or failing to obtain
the required spousal consent to remove funds. TSP officials noted that inaccurate reporting of marital status is
potentially perjury. When participants lie about their marital status to thwart compliance with spousal consent
requirements, it becomes a matter for courts to resolve, either civilly or through criminal prosecution, according
to the TSP. TSP officials said instances of fraud are rare for the plan.

The TSP has detailed processes and timelines to investigate claims that the participant misrepresented their
marital status. This can include potentially notifying the participant’s employing agency and freezing the
account, if sufficient evidence is found. For more information, see appendix .

Autonomy. Some plan participants expressed concerns that spousal consent requirements affect their ability
to exercise autonomy over the funds in their plan accounts, according to two national stakeholder
organizations that work with retirees. For example, one group that represents women retirees said that
because fewer women have retirement assets, they may be more protective over them and may not want to
have to get their spouse’s consent to remove funds.

In addition to these considerations, stakeholders identified areas where additional spousal consent
requirements may be modified or excepted.

Domestic violence. Stakeholders said participants experiencing domestic abuse should be exempt from
spousal consent requirements.84 Section 314 of the SECURE 2.0 Act acknowledges that a domestic abuse
survivor may need access to the money in their retirement account for various reasons, such as escaping an
unsafe situation. As such, the Act allowed certain defined contribution plans to allow participants experiencing
domestic abuse to withdraw up to a certain amount of savings.65

TSP officials noted that while they agree with other stakeholders, these provisions of SECURE 2.0 do not
apply to the Thrift Savings Plan, as no such amendment has been made to the Federal Employees’ Retirement
System Act of 1986 (the law primarily governing the TSP’s administration). They added that the Act enables

64The term “domestic abuse” means physical, psychological, sexual, emotional, or economic abuse, including efforts to control, isolate,
humiliate, or intimidate the victim, or to undermine the victim’s ability to reason independently, including by means of abuse of the
victim’s child or another family member living in the household.

65These retirement plans may permit participants who self-certify that they experienced domestic abuse to withdraw money (the lesser
of $10,000, indexed for inflation, or 50 percent of the participant’s account). Only participants in private-sector defined contribution plans
not subject to spousal consent requirements are eligible to receive a domestic abuse distribution. These distributions are not subject to
the additional 10 percent tax on early fund removal. Additionally, the participant can repay any portion of a distribution (up to the entire
amount) within 3 years and may be refunded for income taxes on the money that is repaid.
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them to waive spousal consent requirements in exceptional circumstances when consent would not be
appropriate, but that domestic abuse is not explicitly excepted. As such, they said withdrawals by TSP
participants experiencing domestic abuse would be subject to spousal consent unless a court order or
governmental agency determination finds that exceptional circumstances exist. For more information, see
appendix .

Some legal stakeholders noted the need to strike the right balance between assisting the person experiencing
domestic abuse and ensuring that the exception is not used to circumvent early withdrawal penalties. A record
keeper with experience handling domestic abuse claims suggested that the plan sponsor should have the
authority to waive spousal consent requirements for participants experiencing domestic abuse.

Unavailable spouses. In some cases, a spouse may be estranged or otherwise unavailable to provide
consent for fund removal, according to some stakeholders. This could pose a challenge to securing consent.
For example, two legal stakeholders explained that some plan participants are no longer with their spouse (due
to abandonment, separation, etc.) and the spouses lead separate lives but have not divorced. To waive a
spousal consent requirement, the plan participant would need to seek and obtain a waiver from a plan
representative, as described in the federal regulations.¢¢ A legal stakeholder noted that Internal Revenue Code
guidance does not explain the proof required to secure the waiver, as it is left to the discretion of the plan
representative. Obtaining the waiver may cause additional processing time that could delay the removal of
funds.

The TSP has a policy for unavailable spouses that explains the level of proof required as well as options to
seek a waiver dependent upon the circumstance. For example, a participant can provide a court order and
police statement, or a statement including a description of “good faith” efforts to find the spouse and
corroborating statements from others (see appendix 1.) See text box for further instances in which spousal
consent requirements may be waived.

Other Instances for Waiving Spousal Consent Requirements in the Thrift Savings Plan (TSP)

Spousal consent requirements are waived for Required Minimum Distributions, which are currently required for participants aged 73
and older. Moreover, when a participant elects and the spouse consents to an installment payment (i.e., automatic withdrawals made
on a regular basis), each recurring payment does not need additional spousal consent. In other words, once the spouse consents to
the series of payments, they in effect consent to each occurrence of the payment. However, if the amount or frequency of the existing
installment payments changes, spousal consent must be obtained unless the change is to stop installment payments.

In addition, the TSP may grant a waiver in exceptional circumstances where requiring the spouse’s signature would be inappropriate.
For example, it may be inappropriate if the spouse and participant have been maintaining separate residences with no financial
relationship for 3 or more years. The TSP notes that waivers for exceptional circumstances are rare.

Source: GAO analysis of federal laws, regulations, and TSP documents. | GAO-26-107536

Stakeholders Suggested Alternatives to Reduce the Administrative Burden of Spousal
Consent Requirements

Multiple stakeholders proposed alternatives that may lighten potential administrative burdens posed by spousal
consent requirements:

66 26 C.F.R. § 1.401(a)-20, Q-A 27. A plan participant can seek a waiver of spousal consent to participant’s election upon establishing a
claim to the satisfaction of the plan representative.
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Notification. Notifications may pose less of an administrative burden on plans compared to spousal consent
requirements while still providing the spouse information about any funds removed from the plan participant’s
account, according to some stakeholders from industry associations we interviewed. The notice would not
prevent the removal of funds but would alert the spouse to the plan participant’s request to remove funds and
may include additional information about the account. This would provide the spouse requisite knowledge
about the account, according to some stakeholders. A stakeholder added, however, that notices do not
guarantee spouses are truly informed about plan transactions, for example if they do not read the notification
or do not understand the financial implications of the fund removal. Another suggestion was that the spouse of
a plan participant could receive digital access to view plan accounts without the ability to modify or remove
funds, according to a representative of a national organization that works with plan sponsors.

Threshold for spousal consent requirements. Limiting spousal consent requirements to a threshold amount
below which transactions would be exempt from spousal consent requirements was proposed by multiple legal
stakeholders and a national organization that represents retirees. For example, a threshold of $3,500 or less
for removal of funds without spousal consent requirements and a $5,000 or less threshold for rollovers was
proposed by a stakeholder who represents retirees. One legal stakeholder proposed exempting the removal of
funds for amounts equal to or less than $5,000 or 25 percent of the account balance. A threshold may
decrease the number of spousal consent requirement transactions thereby decreasing some of the potential
administrative burden.

Alternatives to in-person notarization. Remote notarization could replace in-person notarization for spousal
consent to reduce the burden of documenting consent, as suggested by some stakeholders.57 In-person
notarization requires physical witnessing and is intended to deter fraud and formalizes the process and
underscores the seriousness of the spousal consent process, according to a stakeholder who represents
retirees. A legal stakeholder said it could help with fraud but noted it can be very difficult for the average
person to secure. Remote notarization services are easier to secure, according to some stakeholders. For
example, remote notarization may save participants and spouses time and costs associated with traveling to
an in-person notary appointment (see fig. 6). A record keeper said they encourage their plan sponsor clients to
use remote notarization due to its ease and efficiency. However, they noted traditional notaries continue to be
the method of choice for most plan participants to satisfy the spousal consent requirement. As an alternative to
notarization, a stakeholder from a national organization that represents plan sponsors and record keepers
suggested the use of emerging technologies such as biometrics for identification and spousal consent
transactions.

67According to IRS officials, remote notarization is available when a plan participant makes their request electronically.
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Figure 6: lllustrated Mechanisms to Document Spousal Consent

b -1

Self-Certification In-person notary Remote notarization
Vouching for the accuracy Securing an appointment and Securing an online
of a document under traveling to meet with a notary appointment to have
penalty of perjury to have document notarized document notarized
Cost to participant: Cost to participant: Cost to participant:
Mail or delivery fees Notary fee(s) Notary fee(s) and a
and travel costs technology fee in some states

Source: GAO analysis of industry documents. | GAO-26-107536

Accessible Data for Figure 6: lllustrated Mechanisms to Document Spousal Consent

Mechanism Cost to participant

Self-Certification: Vouching for the accuracy of Mail or delivery fees
a document under penalty of perjury

In-person notary: Securing an appointment and Notary fee(s) and travel costs
traveling to meet with a notary to have document

notarized
Remote notarization: Securing an online Notary fee(s) and a technology fee in
appointment to have document notarized some states

Source: GAO analysis of industry documents. | GAO-26-107536

TSP officials said they removed notary requirements from their spousal consent process in 2022.68 Previously,
the TSP had required notarized spousal consent since 2003. The notarization requirement was implemented to
prevent fraud. The preamble to the Final Rule removing notary requirements further noted that at the time
there was no evidence that notarization decreased fraudulent TSP withdrawals and asserts that the
requirement was “grounded in speculation and custom.” On April 17, 2020, the TSP issued an interim rule that
temporarily waived the notarization requirement to accommodate COVID-19 safety measures. During the time
of the temporary waiver of notarization, TSP officials said they did not experience any appreciable increase in
fraudulent withdrawals. This evidence challenged long-standing assumptions concerning the role of
notarization requirements in preventing fraudulent withdrawals, according to officials. Lastly, the Final Rule
noted that removing the notarization requirement reduces time and expense for all participants and their
spouses while maintaining the requirement to provide written spousal consent.

Agency Comments

We provided a draft of this report to the Department of Labor, the Department of the Treasury, and the Internal
Revenue Service for their review and comment. We also provided relevant report excerpts to the Federal
Retirement Thrift Investment Board for their review and comment. The agencies provided technical comments,
which we incorporated as appropriate.

68The amendment was effective on June 1, 2022, removing the notarization requirement. Transition to a New Recordkeeping System,
87 Fed. Reg. 31,670 (May 24, 2022).
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As agreed with your offices, unless you publicly announce the contents of this report earlier, we plan no further
distribution until 30 days from the report date. At that time, we will send copies to the appropriate congressional
committees, the Acting Commissioner of the Internal Revenue Service, the Executive Director of the Federal
Retirement Thrift Investment Board, the Secretary of Labor, the Secretary of the Treasury, and other interested
parties. In addition, the report will be available at no charge on the GAO website at http://www.gao.gov.

If you or your staff have any questions about this report, please contact me at nguyentt@gao.gov. Contact

points for our Offices of Congressional Relations and Media Relations may be found on the last page of this
report. GAO staff who made key contributions to this report are listed in appendix II.

//SIGNED//

Tranchau (Kris) T. Nguyen, Director
Education, Workforce, and Income Security
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Appendix I: Additional Information About the Thrift Savings Plan (TSP)

Appendix |: Additional Information About the Thrift
Savings Plan (TSP)

Below is additional information about the TSP’s investigative processes for allegations of marital status
misrepresentation or forgery for loans, and about what happens if spousal consent is required but the spouse
is unavailable or cannot be located.

Figure 7: The TSP’s Investigation Process for Allegations of Marital Status Misrepresentation for Removal of Funds

The plan participant requests to remove funds and

provides marital status and spouse’s address, or consent | N© misrepresentation alleged r:;%;:?zﬁ:‘:‘%rs
to the loan application and certifies that the information T —
is true and complete under penalty of perjury p

l Spouse alleges misrepresentation

The spouse or authorized agent contacts the ThriftLine
participant services representative (PSR) with a concern

!

PSR instructs the individual to submit a written, The record keeper's Fraud Team forwards

. : ; : : —> the written allegation to the Federal
signed allegation with supporting documentation Retirement Thrift Investment Board (FRTIB)

+

Case Investigation unwarranted FRTIB conducts
closed investigation
A Investigation warranted
- Participant
FRTIB determines whether to has sezarated SpL?russuee q;:ft
refer to the participant’s employing > a?le ation as
agency for active participants a cisil matter

If allegation is affirmed and
funds have been disbursed

FRTIB sends a notice to the participant

Participant is given 60 days to
repay the disbursed amount

Funds repaid in full

lFunds outstanding

FRTIB freezes account until
repayment or resolution

Source: GAO analysis of Thrift Savings Plan (TSP) information. | GAO-26-107536
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Table 7: The TSP’s Policies for Exceptions to the Spousal Consent Requirements

Spouse
Whereabouts Unknown

Exceptional Circumstances

Request to the TSP 1.
record keeper must
include 2

cannot be determined; and

A governmental agency determination, signed by
the appropriate department or division head, stating
that the spouse’s whereabouts cannot be determined

In lieu of a court order or governmental agency
determination, the participant can submit a statement .
declaring the inability to locate the spouse that contains:

«  Full name of the participant’s spouse
o The last time the spouse’s location was known; and

« An explanation as to why the spouse’s location is
unknown currently and a description of the “good
faith” efforts the participant made to locate the spouse *
over the 90 days prior to making the request

« Examples of attempting to locate the spouse
include, but are not limited to, checking with
relatives and mutual friends or using telephone
directories and directory assistance for the city of
the spouse’s last known address. Negative
statements, such as | have not seen nor heard
from him,” or “| have not had contact with her,”
are not sufficient.

»  Statements from two other people that corroborate the
participant’s assertion that the spouse’s location is
unknown and the details of any good faith efforts
made to locate the spouse, including the dates the
participant made those efforts.

« All statements must be signed and dated and include
the following certification: “I understand that a false
statement or willful misrepresentation is punishable
under Federal law (18 U.S.C. 1001) by a fine or
imprisonment or both.”

A court order stating that the spouse’s whereabouts 1.

A court order or governmental agency
determination that contains a finding or a
recitation of exceptional circumstances
regarding the spouse which would warrant
an exception to the signature requirement.

Exceptional circumstances include:

A finding that the participant maintained
separate residences and had no financial
relationship for three or more years

A finding that the spouse abandoned the
participant but, for religious or similarly
compelling reasons, chose not to divorce

A statement that the participant may obtain
a TSP loan or withdrawal notwithstanding
the absence of the spouse’s signature.

Processing time for
the TSP withdrawal
request

Within 90 days of an approved exception, so long as the
spouse named on the TSP withdrawal request is the
spouse for whom the exception has been approved.

« The TSP and/or its record keeper may require
additional information before granting a waiver,
which the TSP and/or its record keeper may use to
conduct an independent search for the spouse.

Within 90 days of an approved exception, so
long as the spouse named on the TSP
withdrawal request is the spouse for whom the
exception has been approved.

Source: GAO analysis of Thrift Savings Plan (TSP) regulations. | GAO-26-107536

Note: This table describes policies for participants in the Federal Employees’ Retirement System. Participants in the Civil Service Retirement System are
not required to obtain spousal consent, but their spouses are generally entitled to be notified when the participant applies for a post-employment
distribution or a change to existing payments. Exceptions for the spousal notice requirement generally follow similar requirements to the spousal consent

exceptions. See 5 C.F.R. § 1650.63.
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GAOQO’s Mission

The Government Accountability Office, the audit, evaluation, and investigative arm of Congress, exists to support
Congress in meeting its constitutional responsibilities and to help improve the performance and accountability of the
federal government for the American people. GAO examines the use of public funds; evaluates federal programs and
policies; and provides analyses, recommendations, and other assistance to help Congress make informed oversight,
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integrity, and reliability.
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