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October l, 1987 

The Honorable Anthony C. Beilenson 
Membe r, House o f Rep r esentatives 
11 000 Wilshire Boulevard 
Lo s Angeles, California 900 24 

Dear Mr. Beilenson : 

This responds to your Septembe r 10, 1987, r equest that we 
reevaluate our July 2 dismi£sal of the bid protest filed in 
ou r Off ice by Cr eighton & Crei ghton, Inc. , under a 
solicitation issued by the Army Corps of Engineers, Fort 
Belvoir , Vi~g inia. 

In our decision , a copy of which we fu rnished t o you on 
July 28 , we dismissed Creighton's pr ~test of the rejection 
of its o ffer as late. We found thut the paramount reason 
the offe r was delivered afte r the c losing date for proposal 
receipt was mishandling by Federal 2xpress , to wh ich 
Creight on had given the offe r for deli~e ry to the Co r ps , and 
no t any gove rnment action. We furt he r stated that if 
Creiyhton did not think it had been given enough time to 
prepare an offer, the firm should have so protested befo re 
t he closing date, pursuant to our Bid Protest Regulations . 
We po inted out in this l a~t r egard that because the 
procurement reg ula tions do not provi de for oral protests , 
Creighton's pre-closing conversations with the contracting 
officer were not r elevant to the protest's timeliness under 
our P.egulations. 

Your current request is based on the contents of an 
August 24 letter to you r office from Mr . James Ragan on 
Creighton's behalf , which is enclosed with your l ette r. We 
note here that, under our Bid Protest Regulations, a r equest 
that we reconsider a b id ~retest dec is i o n must be filed 
within 10 working da ys after the basis tor the r~quest is 
~nown, which gene rally means receipt of the decision . 
c ~eighton has not filed such a request . 

In any case, in his l e t te r Mr. Ragan ex pr e ssl y concedes t hat 
FeJe r al Expr ess ' mi sh~ndl ing o f Creign t on • s offe r does not 
excuse its l a te arrivJl, although he notes t hat Creighton i s 



continuing to pursue the matte r with the Co rps , apparent l y 
with r espect t o the deg r ee of competiti o n the Co r ps 
obtained . Never the less , Mr. Ragar. d oes r aise two matter s 
concern i ng o ur comments about the pro t e st ' s t imeli ness . 
First , Mr. Ra gan notes that , notwithstanding o ur statement 
that Creighton should have protested befo r e the c losing 
date , t he Corps curre ntly is conside r ing post- closing 
p r o tests by t wo fi r ms tha~ did no t receive the s o l ic ita t i on 
unti l afte r chat date . Ho weve r, s i nce th~se p r otests 
apparently have been f il ed wi th the Co rps , we have no 
kn owledge o f thei r contents o r merits , alth ough we do note 
tha t Cr e ig h ton , unl i ke those f irms , i n fact r eceived a copy 
o f the solic itati o n befo r e the closing da t e and the r e fore 
was on direct notice of when to subm i t i t s offer. Fu r ther , 
che r e is noth i ng in t h e p r ocu r ement r egulation s tha t would 
p r e clude a con t r act i ng age ncy f r om i tself r esponding to an 
un ~imely p r ote st . 

Second , Mr . Ragan s uggests that because the cont racting 
o ffice r, i n response t o Cr e i ghton' s o ral r e q uest that he 
extend the c l osing d a te , o r al l y r efused to d o so , 
Cr eight on's r eguest was t h e n and now s ho uld be v iewed a s a 
p r ope r b id p r o t est fer timeliness pu r po s es. Ther e i s no 
legal me r it i n Mr. Ra g an' s pos iti on, howe ver. As we 
ind icated in our dec i sion , beca use the p r o c ur emen t 
r egulat ions do not a llo w fo r o r a l p r otests a n o r a l pro t e st 
has no effect fo r pu r poses of our ti me tiness r ules , so tha t 
the fact that the con t r acting office r may h a ve considered , 
and rejected , Cr eigh t o n' s o r ally- e x pr ~ s sed cance r ~ is 
i r revelant . 

If you need further info r ma t ion, my t e lephone number is 
(202) 275 - 97 40 . 

e rt M. Stro ng 
Deputy Assoc iate 
General Counsel 
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