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The Hono~able Terrence M. Scanlon 
Chairman, Consumer Product 

Safety Commission 

Dear Mr. Scanlon: 

Tnis letter is in response to your request for our opinion 
concerning the effect of a $250,000 limitation in the 1987 
fiscal year approt'=iation for the Consumer Product Safety 
Commission (Commission), Pub. L. No. 99-591, 1019, 100 Stat. 
3341, 3341-242 (1986), on the total amount of salaries and 
benefits payable during the 1987 fiscal year to you, as 
Chairman, and the two other Commissioners serving on the 
Commission.y 

The legislative history of this provision reveals that 
Congress adopted the $250,000 limitation in order to limit 
to three the number of Commissioners serving on the 
Commission. see S. Rep. No. 487, 99th Cong., 2d Sess. 30 
(1986): and HT. Re?. No. 731, 99th Cong., 2d sess. 21 
(1986). However, as a result of the scheduled 3 percent 
federal pay raise, which became effective on January 1, 
1987, and the subsequent increase in executive level 
salaries, both of which went into effect after the appro­
priation limitation was enactea, you advised us that the 
salaries and benefits estimated to be payable to the three 
Commissioners during the 1987 fiscal y~ar would exceed 
$250,000. Accordingly, you asked us to determine whether or 
not the Co11ID1issioners were prohibited in these circumstances 
from receiving these pay increases if, as a result of such 
increases, their total salaries and benefits would exceed 
$250,000. 

After we received your request, we informally advised 
officials in your budget office that while our d~cision was 
pe nding, we thought the three Commissioners should continue 
to be paid at the "old" rate in order to avoid the possi­
bility that the Commission would exceed the $250,000 
l i mitation and thereby violate the Antideficiency Act in the 

1/ In the remainder of this l ~tter the Cha i rman and two 
other commissioners wil l all be referred to as 
"Commissioners." 



v nt t hat w d t rmined th t th li mit tion w s n t 
supersed d or modified by th Commissio n r s ' s ubseguen~ p y 
increases . Howe v r , ~hil e w were co ns id r i ng thi s 
g uest ion, th e Su ppleme ntal Appropriations Act, 1987, Pub . L. 
No. 100-71, was enact ed on July 11 , 1987, maki ng an 
additional $20,000 of th e Commi ss ion's salaries and expens es 
appropriation available to pay person nel compens ation and 
benefits to the Commissioners during the 1987 fiscal year. 
The legislative history of this provision demonstrates that , 
it was adopted by Congress in order to ensure that the three 
Commissioners would receive the full arno~nt of salaries and 
benefits to which they were entitled, including the 
executive level pay raise that went into effect during the 
1987 fiscal year. See S. Rep. No. 48, 100th Cong., 1st 
Sess. 52 (1987); and H.R. Rep. No. 78, 100th Cong. , 1st 
sess. 44 (1987). Thus, since the additional $20,000 this 
provision made available to pay the salaries and benefits of 
the ~ommissioners was more than adequate to cover all salary 
tr~reases that went into effect during the 1987 fiscal year, 
the possibility that the limitation might be exceeded was 
alleviated and the Commissioners were paid the full amount 
of salaries and benefits to which they were otherwise 
entitled during the 1987 fiscal year, including whatever 
retroactive adjustments were required. 

While the ent1ctment of Pub. L. No. 100-71 resolved this 
issue for fiscal year 1987, officials at the Commission 
advised us initially that our answer to this question would 
still be helpful because the problem was likely to recur in 
the 1988 fiscal year (and possibly thereafter), if the 
Congress continued to set an annual limitation on salaries 
and benef~ts for the Commissioners that was too low to 
accommodate any pay increases tha t might go into effect 
later in the fiscal year. However, the recently enacted 
continuing resolution containing t !1e Commission's appro­
priation for the 1988 fisc a l year, Pub. L. No. 100-~02, sets 
a limit on personnel compensation 3nd benefits for the 
Commissioners at $300,000, which woul d have bee~ sufficient 
to accommodate the federal pay rais~ that went into effect 
on January 1, 1988.2/ See H.R. Cont . Rep. 498, 100th Cong., 
1st Sess. 845 (19R7). 

2/ The Commiss ioners , together with other s >ni or e~µloyees 
a nd of f i ers of the executive , judicial, and Je~isldtive 
branches of government whose salaries are at the executive 
level V rate or higher d i d not receive th e cost-of-living 
pay raise that other federal employees received on 
January 1, 1988. See H.R. Conf. Rep . 498, 100th Cong., 
1st sess. 1182 ( 1987). 
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Thu s , it is our view th at thi s i ssue i s no w a purely 
hypothetical one that the Commis si on will not have t o face 
this year and which it may never again have to address. 
Generally, our Office is reluctant to consider such 
hypothetical que stions, especially where, as ~ere, the 
issues are complex and the answer is not readily apparent. 
Recently, officials at the Commission have informed us that 
the,• no lqnger think this problem is likely to arise in this 
fiscal year and that, there fore, there is no current need 
for us to resolve the question. Accordingly, with the 
concurrence of Commission s t aff, we have decided that it is 
neither necessary nor advisable for our Office to make a 
substantive determination regarding this matter at the 
present time. However, in the event that this issue does 
arise again at any time in the future, we would welcome your 
request for our legal opi~ion on the matter and would 
endeavor to respond to any such request on an expedited 
basis. In this connection, we will preserve all of the 
relevant information we now have regarding this matter. 

Sincer~ly yours, 

(Mrs.) Rollee H. Efros 
Associate Ge neral Counsel 
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