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FILE: B1972364° ' ‘ DATE: July 28, 1980
B-197236.2; BE-197236. 3

MATTER OF: Auto Discount Rent-N-Drive Systems, Inc,

: Jerry's U-Drive, Inc.;, and George Corporation

DIGEST:

l, Statement in "Method of Award" clause in
© IFB for car rental services that "to be

considered for award" bidder must demon-
strate that it has dispatching point
located within 15 minutes travel time from
passenger terminal is definitive criterion
of responsibility. Upon review, GAO finds
contracting officer acted reasonably in
concluding awardee met criterion.. '

2. . Questions of whether firms have made ade-
quate provisions for.obtaining required.

. number and type of low-mileage rental cars
and for "coverage" of rental operations
during early morning hours are issues of
respon51b111ty requiring exercise of judg-
ment by contracting officer and do not
involve definitive respons1b111ty matters
whlch GAO will review.

These three protests pertain to different line .
items of solicitation No. 7CF-51842/P5/7AV issued by
the Federal Supply Service, General Services Adminis-
tration (GSA) for bids to provide GSA's requirements
for rental vehicles throughout the United States.
Although each protest concerns an award or pending
award under a line item for a.different location, the
issues they raise overlap and.they have been combined
for purposes of decision. For reasons discussed below,
one protest is denied; the other two are denied in part
and dismissed in part. ‘ ‘

Each of ‘the three protesters has, in effect, ques-
tioned its competitor's respons ibilitys that is, whether
that firm has the resources and ability to satisfacto-
rily perform the contract. For many years, our Office
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reviewed protests involving contracting officers' affir-
mative determinations of responsxblllty. However, we

"discontinued that practice in 1974 in recognition of

the fact that responsibility determinations to a large.
degree involved matters of business judgment which

would be overturned only if the protester were able to
meet the high standard of showing that the contracting
officer acted arbitrarily: In view of the discretion
afforded the contracting officer and the practical.
difficulties inherent in proving arbitrary action, we
concluded that "no significant purpose would be served
by our continued review of such matters." Central Metal
products, 54 Comp. Gen. 66M(1974), 74-2 CPD 64,

There are two exceptions to this rule.. We will. review
a contractlng officer's affirmative determination of a
bidder's responsibility if the contracting officer's
actions are tantamount to fraud, Central Metal Products,
supra, or bad faith, see Clifton Precision Division of
Litton Systems, Inc., B- 1900813 May 9, 1978, 78-1 CPD 348;
Macmillan Oil Company, B- 189725}hJanuary 17, 1978, 78-1
CPD 37, or when the question of responsibility revolves '
around the bidder's meeting or failing to meet spec1f1c
and objective responsibility criteria expressed in the
solicitation. Yardney Electric Corp., 54 Comp. Gen. 50930
(1974), 74-2 CPD 376.

Since there is no question of fraud or bad faith in
this case, our review of the protesters' allegations
depends upon whether they concern the application of
definitive responsibility criteria. "'If they do, we will
review the contracting officer's determlnatlon, if they
do not, we will not. ‘

The first protect (B- 1972;\?%;that of Auto Discount
Rent-N-Drive Systems, Inc. (Auto Discount), concerns the
IFB's "Method of Award" provision, which states in part:

"To be considered for award, an offeror must
have adequate resources to carry out .the terms
and conditions of the contract * * * to include
a dispatching point located not more than 15
minutes travel time from airport passenger
terminal, bus terminal or railroad station.
Offerors must demonstrate compliance with

this requirement * * *."
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Clearly, this requirement--that a bidder demonstrate
that its dispatching point is within 15 minutes travel
time of the terminal--is a definitive - responsibility cri-
terion, and the contracting officer could not properly
find a bidder responsible in the absence of such a demon-
stration. See Oceanside Mortuary, B-186204 NJuly 23,
1976, 76-2 CPD 74. Since the- 15 minute’requirement is a

definitive responsibility criterion, we will review the’
aAuto Discount protest. ' :

Auto Discount contends that the proposed awardee,
Americar Rental Systems (Americar),. does not have a
dispatch office within 15 minutes of the railroad and

bus stations in Washington, D.C. Auto Discount states

that on 9 separate days it conducted test runs between
Americar's dispatch office in Arlington, Virginia, and.

the railroad and bus stations and these tests. show average
driving times exceeding 15 minutes by a mlnlmum of 4 min-
utes and maximum of 11 minutes.

GSA states Americar, the incumbent contractor, has a
satisfactory performance record under its current con-
tract which has a similar location requirement. It also
states the contracting officer confirmed Americar's per--
formance record and obtained from the GSA regional office
in Washington, D.C., verification that Americar's dis-
patch office is in compliance with the solicitation's
requ1rements. In addition, after this protest was filed,

. GSA made a test run between the dispatch office and the

terminals and found the distances and driving times to be
5.3 miles and 12.5 minutes from the railroad station and
4.2 miles and 8 minutes from one of the bus stations.

Although Auto Discount has supported its allegations
of noncompliance by Americar with the results of its own
test runs, the agency contradicts these results and sub-
mits information showing.  compliance. As the evidence
submitted by Auto Discount could be considered self-serv-
ing in nature, it ddes not provide a sufficient basis
for this Office to conclude the contracting officer would.

"be unreasonable in relying upon information gathered by

her.agency in preference to that submitted by Auto Dis-
count. .See Southern Wood Piedmont Company--Reconsideration,
B~194380}¢July 27, 1979, 79-2 CPD 58; Consolidated Service,
Inc., B-1861993N November 21, 1977, 77-2 CPD 386. Auto
Discount's protest is therefore denied.
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The other two protests concerﬁing this solicitation
are sufficiently similar that we shall discuss them:
together. \Jerry's U-Drive, Inc., (Jerry's) protests

¥i8-197236.2 Yaward of a contract to Bremerton Rental

and Leasing, Inc., d.b.a. Payless Car Rental (Payless)
for the vehicle rental requirements at the Seattle-

_Tacoma International Airport. Jerry's contends Paylessf

is not open 24 hours a day, 7 days a week, has insuffi-
cient personnel, does not have and cannot be expected
to have the required number and type of low-mileage:
late model cars and that its past performance record

is poor. George Corporation (George) protests (B- 197236 3)

the award of a contract to Service Corporation d.b.a.
Payless Car Rental (Payless) for the vehicle rental .
requirements in Spokane, Washington. - George contends -
that Payless is not open ‘24 hours a day and, therefore,
does not comply with the. requirements of the solicitation.

Both of these protests concern specification provi-
sions which prescribe how the contract is to be performed.
Paragraph g of clause CR-9, "Arrangement for Delivery and
Pickup of Vehicle" states:

"The services called for in this solicitation
shall be available to coincide with terminal
facilities service hours-during the term of
any resulting contract. The contractor's
place of business or dispatching point shall
be open'during the terminal facilities ser-
vice hours, and the contractor shall have
on duty sufficient personnel to provide the
services required by the contract. If the

- terminal facilities are open to the public
24 hours a day, 7 days a week, then the con-
tractor must have coverage of his operatlon

- 24 hours a day, 7 days a- week."

"In addition, clause CR-16, "Vehicle Classes; Specifica-

tions and Requirements", sets forth the type of vehicles
to be rented, their condition and required accessories.

»Although each of these protests concerns a different
location and somewhat different circumstances, - in essence
they are the same. Each protester maintains that its
competitor does not offer around-the-clock "coverage"
becausé during the early morning hours its office is
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locked but serv1ce is. avallable On an on—call" ba51s.

For the reasons stated below, we do not decide: the merlts
of these allegations.

Unlike the Auto Discount protest,. the Jerry's and
George's protests do not involve requlrement set up in
the IFB as definitive responsibility ctiteria. Rather,-
they are performance requirements contained in the speci-
fications. As to these, the contracting officer must.
exercise some discretion in concluding wheéther a bidder .
will be able to perform as. required. 1In determining‘
whether a bidder has adequately planned for-"coverage"
of his operations during the early morning hours or has
made arrangements for obtaining the required number and
type of low-mileage late model cars, the contracting
officer must exercise the kind of business judgment which
we said in Central Metal Products, supra, we would no

longer review. These protests are dismissed as to these -
allegations. . .

Finally, we see no merit to the complaints of Jerry's
and George with regard to the failure of the contracting
officer to respond to their letters of October 16, 1979
and October 18,.1979, respectively, -and to treat .their
letters as protests. The letters, which were sent: during
the bid evaluation period, merely discussed the deficien-
cies of thélr competitors, extolled their own capabilities
and expressed the thought that it would be inappropriate
to award the contracts to any of the other bidders. - We
find in neither of these letters any indication of an
intent to lodge a protest and such an intent must be evi-
dent before a letter need be treated as a prgtest. See
Joule Technical Corporation, 58 Comp. Gen. 55§V(l979),
79-1 CPD 364. Moreover, we see nothing wrong with the
contracting officer's.failure to .respond to such-letters

‘until the competltlon ‘was completed.

i

For the Comptrolle eneral
of the United States
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