THE COMPTROLLER GENERAL
OF THE UNITED STATES
WASHINGTON, O.C. 20548
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FILE: . p.187165 | DATE: SEP 16 1976
MATTER ©F:  geaff Sergeant ;- UBAF (Retired)

DIBEST: 3. pLaws of State in which garnishment is
. Rought govern garnishwment proceedings
e agalnet agencies of the United Szates,
Whathar such garnishment proeceding
‘ may be considered as astablishing the
validity of a2 debt of the United
States is not decided in this case
since the facts reported support a
datermination of the validity of the
debto . ’ =

2. Although claimant must show existence

' of migeing mewber as a coundition prece-
dent to disbursemsnt of that member's
retirement pay, in deeiding euch casss
the GAO will give great weight to court
determination based on reasonsble

" .evidence and the legal presumption of

nissing member’s continuged 1ifae when
question of his 1life . or death was in
igsue before the court,

This asctlen is 1n response to a letter dated May 20, 1976,
from the Deputy Chief; Accoimting and Finanece Division, Air Force
Agcounting and Finance Center (AFAFC), 380D York Street, Denver,
Colorado 80205, requesting an advance declsion concerming the
propriety of making payment on a voucher in the amount of §8,440
undar a writ of garnishment of retired pay owed to
Staff Sergeant J , USAF (Retired), . The
requast was spproved by the Department of Dafense Militaxy Pay
and Allowance Compittee and forwarded to us Asguet 6, 1976, under
Submission Wo. DO~-AF-1239.

Sergeant was placed on the retired list under the
provisions of 10 U.S.C. 8914V (1970) on July 3%, 1969. He was
paid retired pay uat{l Juna 1, 1972, when the AFAFC suspended the
retired pav on the basis of a letter received on May 15, 1972,
from Mra, . notifying AFAFC that Sergesnt had
been wiseing eince Fabruary 1972. It is indicated that for the
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of Jone 1, 1372, through April 30, 1978, rotived psy ia the
cof $13,910.68 hay sectued and 1y Haing hsld pending werifi~
“of Msmt sxtatence.

Sergeant = vanished i Fabruary 1872 :‘hmn:iy after ha
Bad tesn served with peocess in a suit by Mrs. for nonpaysent
of support for thely fowr mimo® ehildysa, On Maxeh 15, 1572, »
Horyk Caroline court grauted Mrs, a support dexves yequiring
her busband ¥o pay $40 per werk in shild support begioning ,
Bareh 24, 1972, Yrs. now lives in Hashville, Tenmessee,
whare on Hovouber 4, 1975, she compenced & garnisbuent astion based
on ke North Carolins judgment, The AFAPC, whick had suspended
ratized pxy owed to Sergeant | e m& as defendmt garniskee,

Tha Unired States Attorcey in Nashiville, Tennamsss, who was
charged with dafending the interests of the United States und
AYAYC, the garnishae, wis xdvised by AFAFC that tha garmishment
would be homoxed but thet o disbursemwnt tould be made wnril the
fast of Sesyeant existenie vas established. This was the
defanns interposed on behadf of the United States in & heariag fn
the Fourth Clreuik Court #8v Davidesn County, Tousesses, on
April B, 1976, The Assistant United States Attorney whe hwdlaa
e cass has sidvised we that, as no subatantisl swidence as to the
Exte of Sexgeant was avallabis, sothiag was presented in
cowrt te prove niﬂmr m denise o his eomtinued existencs.

- By hua at #@tﬂ 13, 1876, the Tennesses emt, Atated:

. W tm &ﬂkw appearing that the defewdant
paxnishas 1s prepariy bafove the Court and that
the fumds hald B thia gaxnishes for the bapefit
of the dafamdany; ' .+ ars in exgess
of the srrearage due agd owing undeyr the Nedth -
Carolina judgasnt, whish arreatrsge is presearly
10 she pum of ight Thousanl Fouy Rundred ¥orky
(58,440,00) Dellars; and ic furthar appsaring
that wo evidance was pressuted to tha Cowrt to
rebut the presweptien of 1ife'of tha defendent

, B8 & guid wouion {of for a
M judgmnt sgainst the defecdant gar-
pishee] should ba granted.”
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The gourt ordered the defendant gavnishes, AVA¥C, to pay $8,440 te
gatisfy the arreavage judpnent and $40 sach week during the
wminority of the youngest ehild of the marriage, er wntil the
defandant has been declared lepaily dead, whichaver
oceurs first,

Section 459 of the Social Seeurity Act, as sdded by the Ssocial
Services Amendments of 1974, Public,faw 93-647, Januayy 4, 1975,
88 Stat, 2337, 2357, 42 U.5.C, 655)(Supp. IV, 1974) for the first
tine avthorived garnishment of the salary or wages of Federai
ezployees, providing:

"Notwithstanding any othexr provision of law,
affactive Janusry 1, 1973, nmoneys (the entitlement
to which is based upon remuneraiion for employment)
dus from, or payable by, the United States
(including any sgency or fustrumentaliiy thereof
and any wholly owned Federal govporatiocn) te an
individusl, ioneluding menbera of the armed services,
shall be subject, in 1ike wmanner and to ths sums
axtent a8 if the Upited States were a private peyson,
to lagal procass brought for the enforcement, againat
sach individual of his legal obligations to provide
child support ox make alimony payments,”

We have held that this statute crestes pe Fedexsl law of
garnisheent, noy does it confer jurisdietion upon any Pedexal court
to hear garnigjment csses., It does eperste to Témove, in very
linitad cireumstsnces, tha ber of sovereign fmmunity that provented
gurnishuant of Yederal employesdd salazies, permitting Federal
smployeys snd employees, under the laws of each partisular State,
to be treated as if they werse privete psytiest. Heses, this atatute
requires that & perscn seeking garmdisbment follew the garaishment
laws and proasdures of the particular Stare, and provides that, for
linined garnishmont purposes, the United States will be subject te
the jurisdiction of the Stata ¢ourts whan nacepsayy under that
State's }garn iahment laws, 53 Comp. Gen. 3177520 (1975), Sse alse,

Wy Py 398 F, SWP‘ 1313 (MnDA Tgn‘npj 1975);

It i3 a universal rule of garnishment lew that thare wust be
a valid debt owad by the garnishee to the principal debtor which
the garnishor can attach, for the garmishor's rights against the
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garnishee can rise no higher thar the rights of the principal
debtor against the garpishee, See 38 €.J.5. Garnishment § 20.
Howaver, it is the general rule that the garnisheas must bring

out in his defense in the garnishment proceeding facts to show
that he does not owe a debt fo the principal debtor, If hé fails
to do 8o in connection with the garnishment iis defense against
garnishuent way be lost. In that connection see section 23,717
Tennessee Uede Anpotated, While State law governs the garnishment
proceedings and the Faderal Govermment has made itgelf subject to
those proceedings, it remains a function of ocur Gffice to deter-
wine the propriety of Government disbursements and the validity of
claims against the Government., Thus it would be our function to
determine whether the Government aetually has a legal obligatiom
to the prineipal debtoer. Whether this function has been made
subject to the jurisdiction of State courts as a veault of the
enactment of section 659 howaver, need not ba mswered for
purposes of reasolving the issues in this case.

In determining trhe validity of claims such ss the vane in this
tcagse, wa have held that since the right te refired pay of a membexr
of the armed services terminates upon his death, a claimant must
show the existanee of the wissing member #s a eondition precedant
to the disbursemenp of rvetired psy t may he owed to thst memper,
48 Comp. Gen, 706Y(1969); 43 id. 303Y(13¢4). We note, howaver,
that Vederal eourts have peruiltted disbursement of redwrsd pay to
a misging mewber's wife by finding the requisite showing of bis
continned existence {(and comsequent continued entitlement) in the
legal presusption that, in the absence of affirmative evidence of
his death, the absemt mewber remained alive for,7 years after the
time of his wunexplained disappearance, . v. nlted States,
162 ct, ¢1. 631 :{1963), Im the sbsence of & provislon in Fadaral
statutes under which the continued exisrence of a missing person
may be determined the laws of the States and the determinations of
State eourts with regard to the exlstence of the individusl sre
given great welght in cur comsideratior of cilaims iavolving
missing parsons,

. e have learned informally from the United States Attornay
defending the garnishee, AFAFC, that the gquestion of

Sergeant existence was put into iasue in the garcishment

hearing of April 8, 19756, when the United States asserted the

defense that it would henor the garnishment providad that
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disbursement would he made culy wpon a showing that Sergeant

was otill in existence. 1Ia the abseacs of any evidence proving _
1ife or death, the court msds s judiaial detersinstden, Visid Gpan
the Tenneusae tule that for at laast T yasre following 3 jersim®s
disappesrance death is not to he presused from his seve abssside,
that Sergesnt is a1l alive. Temn. Code Xwmon, § 30-1301,
Ben also the virtuzlly idemtical provisieas of Den, Stat. of x.a,

§ 28A-1 (Repl, veol., 1966). '

We congluvde thay the detormination of the Tennepses court
heaxing this garnishment case that Ssrzeant continuey (e
exist, made after the United States put tha {smue before’ tiué
conrt, satisfies the requiremeat that the miesiuy medbei™y -
sxistencs ba shows defore disburaeusnt cxn bs mada, Mﬁinxl:,
Lf othexrwise correct, payrent way be mads on the wowehor submitted.

oo -le.

peputy Comptreller Ganewxal
of the United Statesn
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