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WASHINGTON, o'.c. 20548 

,,,:. ~EP 16 ·? . --
FIL.E: · B-187165 DATE: SEP 1 6 1976 

MATTER OF: Staff Sarg~t 

DIGEST: 1. La'<fs of State in whi«~h gamishaent is 
. ~ought goverQ ga.-rnish:m.eut p1:0cee_clinge 
a~t'lSt .agenci~s of the finited $,ta.tee, 
Whathaf •ueh aunish1i6nt ~ce.Oing 
1lli41 be censidem u · f!s~abltshing tbQ· 
'Validity of a deb.t of t.he. Unite« 
States. b not decided :t.n this 4ue 
since the fa¢ts reported support a 
tletend.uation of the validity of thEl 
·debt. 

2. Although c.lainw.nt .-ust ghow -Utenee 
of lllisdng member aa a con.ditti:oa. prece­
d.ent te disburserMJnt of that Xllembe-r's 
retirement pay, i11 dec.idina eua.h cases 
-the GAO will give great waipt to court 
d.etendnati-on based on Teuonable 
evide.nee end the legal presumption of 
missing member'• eontin~ life whiMl 
queation of his life.or death was in 
issue before the c¢urt. 

Thia action is in ~e.s-pOMe. to a letter dated May 20, 1976, 
frOlt tha· Oepufy Obief; Ac~\.mting and Finane-e Division,, Air Force 
Ac-counting and Finance Center (APAFC); 3800 Yo~k St~eat, Denver~ 
Colorado 80205. re.quest:ing an Jidvance d·eois.km. concerning the 
propriety of aaking payntent on a VO'llcher in ·the a.OUnt of $8,440 
undar a Wl:it ·of' garriis-~nt- of retired pay owed ta 
Staf t Sergeant , OS.AB (Retired) , • l'be 
raq,uut wu &ppro"V~ by the DapaJ:tinent of D"~E!lliJ,• Mili.taxy Pay­
aud Allovanca .Co-•ittu and forward$d·to us Auguet &~ 1976i un.de-r 
Subidasion No.. DO-AF-12.59. 

Sergeant was plac~on the retired l~et under tha 
prcrl'i•ions of 10 U.S.C. 8914\Y(1970) on July 31~ 1969. ~ was 
paicl retired pay until June l, l!t72. what\ th.it AFAFC tuspended the 
retired paY on the ba.d.s of a letter reetrl:ved On }fay 151 1972• 
from Mta. notifying AFAFC that Serge.ant had 
been mi.aing· einc~ fcabrwiry 1972. It is indii!ated that for the 
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~of J.va• 111 D711 tllrou,P .Ap~l 30,. J.976• rat111e4 pc.y u ~i. 
~~:~ *''·'lD:·_-98 ..._ ... ~ 4*1 u· ~~s ~· ~ wnft-
udllf' d su, ... , .U..t.eaca. 

su;a.at . . ~ed bl ••~ 1972 •l¥>tt17 .dtu he 
~ "9a ....., WUll pt~ U a wit by Mn. ftn' ~ys&nt. 
of un«t ~- theh i.-. -~ eldli'J!u,. On Mareh ts. 19'7·1-. • 
Sortll C.~ · ~t gU\\t.C Mn.. a auppoH .4ecfr• .reqtdn.& 
htrr ... d to .-;., V.-0 .Jet week 1n ehil4 ffppo:tt ••&itm1.a$ 
¥u4li 24. 1972. Mn. aow liW8 in NuhvUl~ r....,.-., 
wbm n N~u 4, 197.5, ·~ ~0•11•-1 a ~hlPat ai:~ bued 
OD tu Nor-dl Caroliu J-....~. The };EMC, Yllidl ha4 --~ 
r•ttred ,.., ~ • S-upmt ) w.. ~ a.tr 4~t .gaMel.u!G. 

TH lhd.-1 kA·t .. ~t'1fJt\*:r in: ~•. T~ee. who w.u 
cha.ad Jllt'h·.4~ lb. a~uetts ·of Ole \lntt-1 SUta aad 
aaG,. ru ~-. -..:avuu bt.AJ.ua wt· the prrdabmemt 
wuU ·b«. ~ '•l. tbt. uo 4ilbuae-.t . ..U be •d• \Ultil the 
fut •f ...... -..tua WP Mtal>U.tuui. 1'hU WP the fff•• ~el OJa Wh:al:f of ti. Uidn.4 St..tu 1n a heu!ng in 
th• r-.nlt. Cin.dt Cod:t .Ut ~ .CGuo.ty,. ?a. ...... ., 011 
Apil., I, 19760. 'lite Aadatut ttidtea. Sta1:'§ -ltti'JrJ.18Y WM han41•li:'l 
$e ...- ho ...Uu us ~hat,. u ao ~t-..dal. ~~ u to ti. 
fat• _, tuaeaat· · vu avai.lu~~ ~ waa pr-.uted b 
enrt; h· pt'O'ft ei~er bU ilem14e o• his ~h'Ntit Gtetenca .. 

~r~ :;'• ·: • . : I••: ' •. • • 

••.• : ... -.1• 

.,_. • * ft]t ~- •PPMrilli that the .tef-.t;· 
~ ia. pnpUly t>.afVD t;mt Court -4 •t 
dla hMta··iulli lit'th8:·~ frn.tbe :~l.t . 
el tu ..,..._t• · ., an 1u ~ 
•f tU ~· •• Qi owtq tm4• :the ~ · 
CG'Ol:laa ~ wfd4h ... up t.• pn•u•*.~ 
in cu ... •l~ ~ l~ ~teA·.~ 
($8.440.80) hllllft! ail le lunw' •P.P~ · 
thac •~ ..... ~to d3·.~·.·to 
-.c ** ~ten •t W•'ot w ... fff"~~· 

~ •·• • S&i4 eocioa [of fe• a ........,.. ,,_ ... •"•1: the ~·-a.at s-r- . 
~heel •hw14 ba _ghat-'~" 

... ~~; . -. 
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Th• ICf)Urt ordee4 the defendant PrahhM, AYAFC. to. pay $8t440 u 
1a.thfy tbe. Ure41'age judgment •rut ·$40 ·each week d~n:in.g the. 
td.nod.ty of th• 10tJtl8ellt child of. tlla ~SQ-. er until th$ 
defendant. haa heetl de-Glued l*lallY dead,. whiehever 
oeeu1 fuat .. 

Sectiou 459 of th4 SQei.al SM.Urlty Ac-t, M added by the So.c.ial 
Servi4 .. ~ts of 1974., MU~L&w 93-~471 January 4; 1975. 
88 Stat. 2337, 2357. 42 u.s.c. 659,(Supp. IV, 1974) f4t the fiJ:st 
tiaa uthori1c garniatment G.f the aalary o-r W.ft$$S ef Peder.al 
eployees. ptorld.ingt 

'~twithttanding any othtt proYisi® of la'll1, 
effut1n J&U&1:'1 l, 197S; moneys (the entitisent 
to ~hich :ts bas«d -upon r~ation for emple~t) 
di.• frOlll, or payabl~ bt, the United States. 
(indtldq ~ •1""11 or iGttuntentaliey thereof 
ad auy wholly mm.eel Hed.ers.l. c:o'f'porlitticm) to an 
tndi'Yi.dual, 1.nclud!na .--ert. of the ar:i»d senieu·,. 
•hall be subject, in like -MU' attd tc> true.same 
a:a:tent a if the Ua1tQd States wue. a private P~t'4 
to legal pt:eede. bmugb.t fo"t the enfore~t. 4tai:aat 
a~ bulbidual of. hi4 legal ot;l1pdma ~ provide 
child nppol't or make. &limony "yments. u 

We b.av• held that thia tJtatut.1! ~rates: w Jledeftl la t)f 
garnia~t, aor -dos. it e.011fer jurtadiction upon aJJ.1 fMer.al ¢.0urt 
to hear pndflment eaua... It does. epaat.e. to T~, in ve:ry 
li:sdtad c.UeWAS~anc•, the b•-r "£ P'1'eNigu hnltmi.ty that px&Y•t.cl 
g.unish!llent of '.red.cal e:=ployuM sdarlu-. pehlitting. Federal 
.amp].qyen mW. eaployees, u~er the 1-:S ef -.di. particular State,. 
.to ha t~eated a. if th_,- were prl•at4 putiu. ~u, this etatut~ 
r4"tu:l:rea that • penou ·~ gandah1Mt'lt follow the. garn:U*nt 
lawa aad ~ of the partd4\1hx Stat~, and provides that-, for 
U,mi,-4 gamiahsnetlt pvrpoaee, tblt 11Dit~ Statu will be rn;ibjec~ tu 
the juriadiction of the Stat& c.ourts whett. nec~uy 'W.\Q.er that 
St•te'ar._iablatliut. lava. 5$ Coep. Gen~ 517.f .5:20- (l97S). See de~, 

v, 398 F, Sup-p. 1313 (M.D~ Tenn.t 1975). ---
It ts a univers~ rule of garnis'hmeut law that thln'e tllWJt b• 

a v•UA debt ovad by ~ ga.i<rd.shM t.o the princip.al debtor -which 
th• sar.Qishor can attach. fo~ the ga~hor•s rights against th~ 
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garnishee catt rise. no higb~r than the i•ights of the principal 
debtor Against the garnishee. See SS C4J.S. Garnishment § 26. 
Uo"7avei:-, it is the g~neral rula. that the garnillhea must bring 
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out in his defense in the garnishment proeeed.ing fa~ts to sbow 
that he does not o\Q"e a debt to the prb.cipal .deb~or. If he fails 
to d~ so in connection with the garnishment his defense against 
garn!sbM1ent li'l4y be lost. In that eennecti.r.m see section 23. 717 
Tenn~aee Gede Annotated. ~"bile State law governs the garnishment 
proceedings and the F-ederal C',ove.rmn.ent bas ma.de itself subj~et to 
those proceedings, it rmnains a function of our Office to deter­
~1ne tbe prop~iety of GoiTeJ:'rulltllnt disbursemeuts and the validity of 
claims agair..at the Government.. Thus it would be our funetiou to 
determine "W"hether th.e. Goverument actually has a legal obligation 
to th~ principal dabtor. Whether this function has been m.ade 
su&jec~ to the juTisdicti~n of State court$ as ~ result of the 
enaetment of ~eetion 659~'f-however, need not be answered for 
purposes of resolving the issues in this case. 

In dieteT!llin.ing the validity of claims such s~ tb.e. on¢ in this 
ease, w~ havtit hdd. that since the right to retired {ii'l.Y' of a member 
of the armed services terminates upQn hie death. a claimant must 
show tbe erlstenc~ of the wis.sing mcmb~r as a condition precedent 
to the d.bb~rseme9'7. of retired p.ay t.fy}t ;aay be OWQd to that member. 
48 Comp. G4ln. 706f (1969); 4.3 id. 503f(HM). We oote, however, 
that Federal courts ttave pe.rnd.ttiad dislnirsement of retired pa.y to 
a td.asing. meinb-er' a wife. by finding tne 1!equi!llit~ shewing of his 
continued existence (and consequent continu~ entitlement) in the 
lepl prtiulWD.p.tion that, it.\ the absence of a.ff irmative. evidence of 
his cfo.ra.th. the absent member. rf!lllained aliv.e fe~ 7 ye.ars ~fter the 
ti~ of his ·un~lained disappea.i-~nci:p. . rv. United States, 
162 Ct. Cl. 631 :(1963}.. In the abs~~ cf a. pi.'.ovisien in Fednal 
statutes under which the continued erliptei:lee of a missing pa:rs-0n 
Zl18Y be detet'D1ined the laws of the States and the d0tenniQ.ation.s of 
State eourts· with regard to the. existe.nea of the i:rulividual arfi 
given great ~ight in au.-r consideration o·f el:ai:ms iAv-0lving 
mis.dttg penons. 

We have learned inform.a.Uy from th.e United. States .attorney 
defending the garnishee~ i-.FAFC~ t~t the question of 
S~Tgeant existence was put into iaaue io the garnishment 
huring of April 8, 1976, -when the Unitei States aGBerted the 
defense that it would h0nor t41e garnishment provided that 
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d.ubur•e11Hmt would be made only tfPO.t1 a ehowi.ng that Se<tgunt. 
_, etill ill exist~a. la the:•--=-· of t114Y CYi~ JH~cni.q 
life or duth~ t;he eom::t lM4l4 a j.U.dal tt.i~tea. ·:ljiiaWJ~ 
the ?emte.a••• rule that fo7: .ac lapt "f 1~• f•lllariitar..-i ,.._t;:"t: · 
dia.aw-araae• dutb. is not to k prvu.d !rota. ha •n :._., 
tbat i•taau.t u edll ali"M. i._. eoi• Almoll. f 30-18111. 
s.e also the rttt:ually i~tkal pTO'f'iatou of e... Su.t. of N. e. 
f 284-l (bpl. vol. 19.66). 

W. -coaellMie that. ill~ d.etetldnation of ~- T~ee c.out 
hurina tbia p'l'IWlhmeat a.e .ttt.t S•rc.e.nt -.1_~,. ta 
.Ut, udcr •fter the um.tad Su.us put t1a ~ t..to•'·tul 
eow:t. tatufi.u the rtMiuir-..a.t that tU atnna ~..p ........ 
oi1tentz• h• •~ 'befora d.Mua--.• ca h.e -4~... ~tdi»&111 
1f ot~iae conectt ~ my \>a mad• @ th W\llllhn· 946aitied. 

Ii. r .. : -·:., .. 
Deputy Canptroll.n- ~al 

of ~ uaited States 




