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THE COMPTROLLER GENERAL’
F THE UNITED STATES

(=
WASHINGTON, D.C. 20548

PDECISION

DATE: NARg H(b
/

MATTER OF: gaptain Y UsAFR (Deceased)

FILE: B-183248%

DIGEST: Aiyr Foree officar who had ovér 10 years’
service vhon he died whila on getive duty
was sot eligible for yetirement under
10 ¥,8.6. BS11 {197D) because laes than
10 years of such serviee wao as o com-
ndesioned afficer. Holthey was he eligible
for retiramant under 10 U.8.C, 8514 (1970}
which spplies to mslisted wenbars pines 3¢

 the date of his denth ha was an officer,
Therefors, his widow is not eatitied to an
587 smmuity wader 10 ¥.8.0. 1488(2)
(Bupp. II, 1372 since such ansuicy is con~
tingant upon meuher having been qualified
far vetired pay,

- ~ This setion is in reeponay to s lattsar datad April 7. '
1975 (APTA), fyom Captaia K. ¥, Starr, UgAY, Aceouwnting ssd . 7
Finenen Pivision, Beadquasriars Aly i‘aru\/ﬁmmaiug and Fipance
Centar, Denver, Colorvade, vequesting st advance decisien as to

“whethar paysont of a Survivor Beaefit Plan {55P) snnuity under
10 U.5.C. 1448{d)/(Supp, II, 1572) may be mada to tha swidow of
Captain , UBAFR (Decessnd), . Thix
roquest wWas spproved by tha Departeent of Dofonse ¥Wilitary Pay
sod Allowsnce Comeittaa as sybiissicn Vo, BO-AF-1136, sad for-
‘wazded to this Offica by Eesdquarters United States Adr Force
letter datad May 1, 1978 (ACYA).

The subaiesion tndicetas that Cipiain disd ou
_Jamenry 17, X575, whila serving om adtive duty as a compissionsd
efficer in the Aly Fovge. Under the proviaions of 10 U,$8.G.
1448 (d) ) thm apouse of % ratirsment-siigible mesber of an amsed
fores 1s, under certafv condivfons, alipihle for an SBF annuicy
vhen the mevbaor diss while sarviog on active duty. Hab~
- sacrion 2448(d)yprovides as fellows:

Y It s uﬁber of an apmed forcs dies em
active Auty aiter be had hecome entitled to
retired pay, or aftar he has qualified for thap
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pey except that e has net applied for or been
granted that pay, sad his spouse s ¢liginie for
dopendency and iadesnity compemnsstion under sec-
tion All(a) of title 38 in ax smount that = lesy
than the aanuity the spoose would have recelised
uyndar this subehapter 1 £t bad applied to she
menbey when he dled, the Secratary congewned
ghall pay to ths spousa au snnslicy squel to the
diffevanes Detwsan cthat mount of cospansstien
and 3% poavceny of the retirsd or vetalner pay
to vhieh the otherwize elizible spouse dessyidbed
in section L430{a){1) of thia title would heve
boen eotitled 1f the mewber had bewn entitled to
that pay based vpon his years of active servies
when ha dixd.” (Gophasis sdded.)

Tha legielative bistory of 10 U.5.C, 448(3)Y shows thar it
was fncluded to provide protoction for personael still on setive
duty who sre “elizibls for ritirsusat” go that & weaber wie
rapains on gotive duty would not ears less surviver benafits than
A veaber who retired at the “asme prade sad with ths ssme years of
sarvice.” Ses(SY Comp. Gen. 547y 883 (A378). Thavefors, in order
" for Captain widew to be entitlad to en EXF amnaity,
Cantein wint heve bsan aligible for wetirewunt af the date
of his death. Ses also 53 Comp, Gen. 387 889 (1974),

Thae subaiusion ghowe that Captain began his nilitary
services on Janusyy 3, 1855, in en eniistved status and contlaved
in sueh status throupgh Seprecber 9, 3570, vwher he was Lonorsbly
discharged to aocept a comaission. B vas geupissionsd 5 gsacopd
leutenany, wffcctive Septevber 10, 1970, snd served 68 2 com~
sisnioned offiear putil his desth., At the date of his death
Caprain Maceyr had coupletad 20 years and 15 days of active atlitacy
service, & yesrs & wonths and § days of vhieh bad buen active
service as a cosmisnioned officer.

Retivemoot for lemgth of eervies fox Alr Fore officers is
suthoréged by 10 U.5.C. BY11/(1970), which provides es follews:

“The Becwetary of the Alr Pores may, upos
the o2ficor's raguest, petirs & vegulsay or
refeyve sonmispioned offfcar who bas at Iuest
20 yeare of mazvice conputed uadar seo-
tion 892& of thds title, at loast 1 years of
which have besn sselve service &0 & cormiesioped
offfcer.” (Bwphasis sdded.)
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ile st the date of hix death Csptain had over 20 years of
garvice, only & years 4 months snd & days of such service was as
s conmissioned officar. Thus, he waz not eligible or qualified

As the submigsion indicates, retirement for length of ser-
vice for Alr Force enlisted personnel is authorized by 10 U.5.C.
5,14](1970), which provides in pertinent part as follows:

“Under regulations to be prescribed by the
Secretary of the Alr Force, a regular onlisted mem=
bax of the Alr Force who has at least 20, but lexs
than 30, ysars of sexrvice computed under section
8925 of this title may, upon his request, be
ratired, * & ¥

As the submission indicates, if Captain had not vacated his
snlisted status in 1970 to accept a cosmission, and if he had
“served in sn enlisted status until his death in 1973, he appar-
_antly would have died while on active duty after having qualified
for retitement under 10 VU.S.C. 8914,X However, that was not the
__casa~~he was an officer, not “a rugular enlisted member,” at the
tims of his desth and, therefore, he was not qualified for retire-
pent under 10 U,S5.C, 891&9(

In that connaction it is our understanding that even {f an SBP
snnuity were considered payable by reason of Captain priox
enlisted status, his widow wosuld not be entitisd to additional
paynents. This is so becsuse an SBP annuity may be paid only to

the extent that it exceeds dependency end indemnity compensation
(DIC) payable by the Veterans Administration under 38 U.S.C. 411l(a))
and DIC payabla in this casé ¢xcaeeds the SBP payments which would
allowable on the basis of the member's enlisted grade and total
yesrs of servics,

_ Thus, under the facts of this cass as provided in the submis-
sion, at the date of his death, Captain was aot eligible for
tirement under 10 U.3.0. 8911)X 8916 or any other law of which
wa are aware, 0or would any other officer have been eligible in the
ssxs situation in tha 'sume grade and with the seme years of
service” as Captain + 53 Comp. Gen. 847 laupra. Accordingly,
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he was not entitled to or qualified for retired

. , 8y and, con :
his widow may pot be psid sn 58P annuity vader 1?%.5.&: l“gigt)ae;zly,
fhe vouchsy enclossd with the submission will be ratained in thi;

otf‘c.’

‘_ P kELLER
Ketlny Comptroller Genersl
of the Inited States






