HE COMPTROLLER GENERAL
OF THE UNITED STATES
WASHINGTON, O.C. 20s48
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DECISION

FILE:  B-182764 (2) DATE: OCT 281975

. MATTER OF:  Waiver of ervondous Surviver Bemefit Plan

annuity payments - Hrg.

DIGEST:  Jysrpayment resulting from eryonecus aanuity
paymants under Burviver Benefit Plan made to
renbar's widow may not be considered for waiver
under 10 ©.5.8. 2774, They nay ouly be consid~
eved for walver under 19 U.5.C. 1433 and watwer
way be granted only whers there is uet only a
showing of no fault by widow but also that
racovary would result ia & financial hardship
to the widow or for some nther raason that would
be gontrary to purpone of the Flan and therefore
against equity aud good couscience, Ses 54 Comp.
Gen, 269 (1974).

This action Is in responsa o & letter recelved July 23, 1974
(file rafeyence PINCY-AD, ) {Ratived)
{peceanad), with enclosures, from the Chief, Field Sarvicas Office,
U, 8. Avay ¥inance and Acoowniting Ceuter, recommending waiver of
recovery of $839.37, reprasenting anuuity payments erroneously paid
vader the Survivor Benafit ¥Flan (SBF), to Hra, '
widow of the late Staff Sergesat .

Accovding to the suvbrlssion, it appears that the wsesher
elected to provide SEP covexage for his wife on Hoveudbar 29, 1972,
Tha retires disd om Saptember 16, 1973, and his wldwme’s annuiby
bacaue affectiva Septembar 17, 1973, In this conpegtion, it is
rYeported that the Vetsrans Administration gdvised the Retired Pay
Division, Army Financs Center on March 8, 1974 that Mra, -
waw receiving Dependency and Indesmlty Compensation (DIC) In the
amount of $217 a wonth sffective September 15, 1973, bur the
notice mpparently was act received by the Centor in time to prevent
tha follewing SBP gverpayments: TFor the peried Seprtembsr 17, 1973,
to Decesber 31, 1973 -~3$438.78; sad for the pariod Jamwary 1, 1574,
to March 31, 1974 --5400.5%, vesulting in tetal BBP annuity over-
paynants of $839,37,

It i3 reported in the subdmisgion that thers is ne 4indicacion
of fraud or ulsvepresentation on the patt of Mrs, oF any
other parson baviug an interedt in obtaining & walver of the
clatw and it 1is vesomwended that veepvery of the amount in
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quastion be wailved, We oota that the sdninistrative recommends- . il
tion eites Public Law 324453, effactive Sstoher 2, 15872, I8 1.3.4. ;
2774 X\ as posaidhle walver authority fu this cisa, o !

Section 27T4fef tiele 19, vnited States Jodz, provides g )
authority whareby, omier sertain cirgumetances, reoovery by the , o
Unfted States of srrongous payaeats of pay snd allowanges . i
(including retired pay) may be wabved. Howsver, the overpaymsnt ' i
of an SBP annuity is neicher retived pay ner 2 portisn of active ~ :
duty pay and allovances. 1t ix cur visw, tuerefore, that an AP
pnouity overpaysent way not be considered for waiver wndex the - ;
provisions of 10 ¢.5.3. 774N . jl

However, purszant to provisiows of 16 ¥,8.C. 1&55§9xaﬁavaxyef : Co
an arrongons paywent of an SBP sanrmity iz 20t vegmixed if rn the o

Judguent of tha Segretary concerued and the Uomptreller Genersl,
"thers has bewa ne fanlt by the pereom Lo whiss the gxount mas
erranecusly 2aid and recovery would ba een¥rary to the purpomesof
this subchapter oy againat equity asd good cosssisnes.”™

In 54 Lomp. Cen. 269&Qi9?é)} #we hald that somebhing wove Llaxn
freedon from fault must be abows befoxre a bdsis exists for esarcis-
ing the judgeent az to whether the pollection of a parcicular
overpaynent, Or arronsous paysest wsder the 357 should be waived.
The view is sxprsssad that unlegs 1t cun be established that
collection of the sverpayrent would worik an undue hardship, orv
sone otheyr resson gsn Re shown as ko why cellectieon should not
be nade, ue proper basis sxlsts for the oxercisw of the walwver
wt'ﬁorit’y.

Urdex the fzets and circnmstances of this zase, Srs,
clearly appears to be witheut fault with ysgard to the srrossous
payment of annuitiss which 1t is indic¢ated e veopived in good
falth onder the SBF, Thes, if it is adninistratively detorminad
that recovery wosld causs wandus fivausciel hardstip on dru.
contrary to the purposs of the Fizn and if & detsymination iz
nade by a properly deafizmated rasresgnistive of the Swseretary of
the Aray that the yecovery of the ¢rronecusly made paveanis should
bo waived under 10 V.5.C. 3453 )we woold cowcur with such
deterninatioons, '

'Deput’Y . RvFo KELLER 1\‘;
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