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DECISION OF THE UNITED STATES
WASHINGTON, D.c. 20548
SEP 15 Zmm
FILEp.184532 DATE: SEP 161975

MATTER OF:yaiver of recovery of errenecus Survivor

Banefit Plan amnuity paymts - '!trs.

DIGEST; Recovery of unrecoverad overpaymcnts resulting

- from errongous annuity payments under the
Survivor Benefit Plan made to a member's widow
should be waived under 10 U,5.C 1453 (Supp. ‘
1972) since the overpayments resulted from
administrative error and the widew wag witheut
fault and recovery would be contrary to the
purposs of the Plan and against equity and good
canscience.

2, Refund to en annuitant of an amount withheld
from annuity payments representing recevery of -
en overpayment made under the Survivor Benefit
Plan, properly recovered prior to réceipt of a
request for walver by the service concermed from
the amnuitant, iz not authorized under 10 1.8,C,

14533 however, since it is appropriste to sus-
pend collection action pending dispositiom of
 walver request, where waiver is authorized,
E amounts collected after receipt of waivar Tequest
e should be refunded.

This action is in response to lestier dated Octeber 15, 1974,
with enclosures (file reference FINCY-AD,

(Retired) (Deceased)), from the United States Army Finance
Support Agency, rscommending waiver of recovery of $2,678,01, repre~
senting an overpayment of snmulty payments under the Surviver
Benefit Plan (S5BP), 10 U.8,C. 1447-1455y(Supp, II 1972), in the
case of Mrs, « a3 surviving spouse of the late
Haster Sergeant o , o

From the record it appears that Sergeant retired on
. ¥Wovember 1, 1963, and later elected to participate in the SRD.
Upon 8orgunt .. 1 death on February 3, 1973, Mrs, _
bscame eligible to receive an annuity under the SBP, Since
Nrs, was also eligible for Social Security ‘benefits at that
time; the 53P amauity which she was entitled to rgceive should
have baen reduced by the amount of the Social Security benefit
which was eariied by the member as a result of his military service
after Deccmbor 31, 1936,
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It appears that at the cutset the Department of the Army arro-
neously computed the Social Security offset to be $146,93. Through
an sdditional administrstive error, the smount was rdécorded as 314.69.
The actual smount of the offzet should have been $159.30.

By letters dated Japuary 28, 1974, and March 11, 1974, Mrs.
questioned the propriety of the mmount of deduction for the social
Security ofifset., In reply to her guestions, Mrs, . wag fur-
nigshed information from which it was reasonable for her to conclude
that she was being paid properly. The overpayment was discoversd
by the Army Finance Support Agency om or about July 25, 1974. By
letter dated July 25, 1974, the Ammy Finance Support Agency explained
the nature and capse of the overpeyment to Mrs. and informed
bar that they would begin immediate collsction action by withholding
$17 of the $19 a month SBP payment to which she was thén entitled.

During ths period February 4, 1973, through June 30, 1974,
Mrs. recelved annuity payments in the amount of $2,893,67.
The Aty Finance Support Agency reports that she should have received
a toul of $215,66, theveforse, the overpayment is $2,678.01,

The Army Finance Support Agency reports that there is po indica-
tion of fraud, lack of good faith, or misrepresentation on the part
of Mrs, or any other party having an interest in pbtaining a
waiver of recovery of the cverpayment. Additiopally, the record
shows that Mrs. is presently rteceiving $2 per month from har
SBP emnuity and her only other incoms is approximately $224 per month
from Socisl Security. For thass reasons, the Army Finance Support
Agency recommends waiver of tacovery of the arromeous overpsyments,

Since Sergeant was retirsd priox the effective date of /0 U< £
the SBP, he was authorized to participate in the Plan by virtus of /75 2/
subsection 3(5»%(5&% 92-525, enacted Seprember 21, 1972, 7
8 Stat. 706, 711, Subsectionm 3{f Wof Public Law 97-425 makes sec-
tica 1453Yof title 10, United States Code, appncablc to petsm _
covered by saction 3/

Ssction 1453)of title 10, }:&éd States Code, provides in part
that recovery of any amount eitoneously paid is mot pequired if, in
the, judgment of the Secretary concerned and the Comptroller Gmeral,
thare has been no fault by the person to whom the amount was ervo-
neously paid and recovery would be contrary to the purposes of the
SBP or against equity and good conscience. '
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In 35 Comp. Gen. 401{(1956), we held that something more than
freedom from fault must be showm before a basis exists for exercising
~ the judgument as to whether the collection of a particular overpayment,
y or eproneous payment under the Uniformed Services Contingency Option
h ActVof 1953 (now named the Retired Serviceman's Family Protectiom Plan
3y (RSFPP)), should be waived. The view was expressed by this Office
U\ thet unless it could be established that collection of the overpayment
- would work an umdus hardship, or some other reasom could be showm as
" to why collection should not be made, no proper basis exists for the
exercide of the wailver authority, -

Sezause of the similarity bétween the SBP and the RSFPP and the
walver authority contained therein,, this Office held in B-182113,
October 1, 1974, 54 Comp, Gen.J47,Ythat the ruling in 35 Comp, Gen.
401, supra, is for application under the provisions of 10 U.S,C. 1453.X

In the circumstances, thers appears to bé no question that -
Mrs., recelvad the SBP annuity payments in good faith and is
- entirsly without fault in the matter. Since the record shows that
- she has limited financial means, recovery would cause undue hardship
~ and would ba contrary to the purposes of the SBP and against equity
- and good conscience, Accordingly, we agree that racovery of the over-
psyment should be waived,

As to the amount of the overpayment to be waived, the waiver
authority contained in 10 U,5,C. 1453)relates to "recovery" of over-
payments of SBP annuity psyments and contains no authority whereby
smounts recovered prior to the receipt of a raquest for wealver may

- be refunded. In the sbsence of specific statutory authority so per-
mitting, any monies properly recovered from an apnultant prior to
teceipt of a request for walver under 10 U.S.C, 1453, Ymay not be
included in such waiver action for the purpese of aythorizing repay-
oant of those funds to an annuitant. See B-183863,)July 18, 1975,

: In the present case, only the smount determined to be due on
the date of Mrs, -walver request would be subject to walver.
However, since it is appropriate to suspend further collection action
pending disposition of the waiver request, any amount collected or
withheld from Mrs, otherwise propar SBP annuity payments
subsaquant to receipt of the wslver request should be refunded,

R.Fe RELLER

DePULY  (omptrallar Genetal
of the Unitea states
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