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THE C.CMPTRDLLER GENERAL 
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DATE: SEP 1 6 1975 

MATTER OF:Wa:lvar of ·recovery of erroneou.s $.urviYot 
ltnef it Plan annuity payment$ • ~s. 

DIGESTL P.tcove:y of un.:racovered ovetpa~te r~sul.ting 
· ft<MD att~U. annuity pa;Vmetlu Uncte1 th* 

SurV'lvor knefit Plan made to a ~er't) 'ridow 
ahould be watved under 10 u.s.c 1453 (supp. 
1972) duce th• ov~~aymants res.utted fr ... 
ad'1dnistrative erTot and the w!dtlli lia.S. with~ut 
h.ult and tecovary would ba contr•ty ;tO: the . 
pU'J!POlt of the Pl4Ul and agaiut equl.ty and good 
c0111cience, · · · 

2. Wmid tQ an $nnµitaii.t of an atllC>Wt withheld 
from annuity piayment$ ~epresenting i:~cov•tr of · 
an mTpayMnt made under the Sunivor &en~fit 
Plan, p"toptrly Yecovered p+i.of to.~ieeipt of a 
nquest for waiver or tht· atlrvic~ ~e•.med f ~ 
tbe"81'1J'luitant, h not authorized ~det: 10 u.s~c. 
1453; howev~t'; since it is APproprt~t~ to ius~ · 
pend eollectiqn action pendi~ dbpoaU;icm of 
vaiv•r requtst, vhe~e.v.iver ia aut.horiz•d, 
amouuts coJlected &f ~e~ receipt of waiv•r ~eq~st 
should b• ref®d~d·. . . . . . 

'?hia a~tio~ i~ in rieeponse to letter datecl·October 15, 19.74., 
-with eneloiure1 (file 'reference flNC't'~AD, 

(a.tired) <n.euaed)), ftom the Unit!id. St11t·-·· Amy Finance 
Support Agency, nc~d:tilg waivet ·of recovery of $2.;678.01, Hpre• 
1enting an overpayment of atinuity payiwnj;S under ~e St.i~ivor 
~efit Plan (SBP), 10 U.S.C. 1447·14551/tSupp. lI l972), in the 
ca1e of Mr•. · • as sut'Viviq s-w~• of the l&t4l 
Muter Sergean~ · · · 

Prom the ncord itappeara U.iat Sergeaµt reti;~ on 
Movme?' 1, 1963, end later elected to parUcipate iti t-... .. ~'4.,,_ 
Ujon Sergtallt -.. _ . t death on F~brUAxy 3, 19731 Mi,'s. -~ __ 
beeame •liaibl~ to Z'.•e~ive an ~uity under th• S~P. Since 
Mra. · was al.~ tli.iiqle for social secu#t.y ·~efita at that 
tt.e{ ~ SBP anu~ity wllicb she w•s entitl~d to ~-ceive should 
havo 1-eu red~u ~ the 4$0unt of tha S0¢ial S-ec~rity beilfifit 
,.tlich WU eam•d-by tJte ~er as a S:fUIUlt of hit tlliU.~aty &•tvice 

- after J)ecemb•:r 3~,' 1956, · ..... 
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lt appeal'• that at the outa$t the Depart:mtat of the At'lllf erro­
neouely caaputed the Soeial Secu~ity off••t to be $146 .• 93. Through 
an additional •diliiWttntive en:or, the 8lli0lm.t was record~ as $14.69. 
The actual amount of the offset should baYe beeu $159.30. 

IJy letun dated January 28; 1974, ud March 11, 1974, Mra. 
questioned the pmpd.ety of the amount of deduction. fo~ ti. social 
Seeurlty offMt,. In nply to li.r qu .. tioas, Mn. . wu fuT-
ailhed lufcrtaation fnim which it wu reasonable for bet' to couclud• 
that •be WU Hia:ig·paid propurl.y. Tbe 01'1trp«ymlnt was discovered 
by the A'l:'Iq Fiuance Support .Ag«ncy on OX' •bout July 25, 1974. By 
l•tter dated July 25, 1974, the At.ilf'/ finance SuW'>rt Agency explained 
the utui:e and eauae of th4 ove~t to Mn. 413d infotm1r! 
ber that they would begin ~late colletion action by withJM?~ditig 
$17 of the -~19 a .~.t:b SBP payment to wicb shew.• thin entitled. 

During tha perl.od February 4~ 1973, through June. 30• 1974, 
Mn. nceived annuity paytallllta in the amount of $2,893.67. 
'l'be AT.'llf/ Fhienee Support Ag~y repo~ta that the abould have received 
a total of $215.66, theTI!f(}U, the ~t ia $2.678:.01. 

The A'r'llf'J fttwiee Support Ageiaey reports that there is llO indka· 
tica of fraud. lack of good faith, or miaTepres.entation on the part 
of Mn. or any other pany having an interest in obt~ning a 
waiv•i: ot ueovexy of the 9"1q>ayment. .AdditiOl1411y, the record 
mow. that Hr.a. it presently r~eiving $2 pei: month fTQIJl he-r 
S!P e.mwity ud her only otMT income is 1.pproxiruately $-224 pu month 
t-rom Soeial.Seeurlty. For these t.'easons, the A'Df'f r-tnance Support 
A&ec;r nc()MM!ftd• w.aive.t of 'l'eeovery of the errooeoua ovHpa~ts. 

Siae• S.q;eaut was 't"etiud prior ~ :effective date of /~ u 7Cf; 
the SIP, he wu~utborlud to pa.rti.eilpate in the Plan by_virtu of .Jf'IIr /)l/,'f 
aub•ectlon 3{b)J Public ta.w·9z.41~---iii4Eu.@:dR.tt!iii)ir ·2r .. 1,-n. · P"' 
86 Stat. 7.06, 71L SubaectiQll · 3(f' )~r-hl>iic LaW-9·2.:::~-5· -m!fu ·· aec-
tica 1453(of titt.. 1o_~umted Stat~• Cod•, applicable to persona .· 
COYend by .-ctioa 3.T ··· · · · · · · · . 

hetion 1453~of title 1-0,~ St.at.es~, .pnvides in part 
that reccwe1!'y of ally amount eTI:on40usly paid is not requlred if, in 
tbe:, jUdgment of the Secretary concerned and the COC\ptroller Ctm.eral, 
\:~n has hem no fault· by ti. person to who8l the amouut. was eno­
IMIOUtly paid and recovery would "h contrary to the purpqsu of the 
SIP ol' agaillSt equity and gQOd conscience. · 
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111 35 Comp. Gen. 40t{c1956), we held that something more than 
···.··.1· ·... freedom from. fault must be shown before a be.sis exists fol' exercising 

·•· o. .~. tbe jud~t as to whether the collection of a pattkular overpayment, 
• \i or ~µonaous payment under the Unif otmed Servic•• Contingency Option 

... ·•~-_I\ (ACt~f 1953 (noW named the Retired Servieeian' • Family Protection Plan· 
~c~• .. • .<=.··~. flo (RSFPP)), should be waived. The view was expTessed by this Office 

-:.. ; ~ ~ that unltsa it could be establish~d that collact1011 of the overpayment 
= ···· .. would work an UIUlue hardship, or some other reason could be shown as 

~-~ '.." · to why collection thould not be made, no pt'oper baais exists fol' the 
exercite of the waiver authority. 

~~uuse of the sb;dlarity ~tween the SBP and the RSFPP and the 
waiver authority contained ~tein!;this Office held in B-:1821131 

Oc:tolMr 1, 1974, 54 Com,p. Cen.J!ll., ftbat the ruling in 35 Comp. Gan. . 
401. 1uprat is for application under the provisions of 10 u.s.c. 1453.j 

In the eireumst•nces, then appean to bt no question that · 
Mn. received the S»P annuity payments in good faith and is 
entirtly without fault in the matter. Sine~ the record shows that 
1ha ba.1 limited financial means, recovezy would eause undue hardship 
and would be contTary to the purposes of tM S!P and ag.ainst equity 
and _good consei•nce. Accordingly, we agru that recovery of the over­
paymmt should be waived. 

Al to the amount of ·th$ ov•rp~t to be waived, th-e waiver 
authority contained in 10 u.s.c. '1453~reletH to "ncovery'f of over­
payments of SBP annuity payment~ and e:)ntaius no authority whereby 
aaoua.t1 recovered prior to the receipt of a request foT weiv•T may 

~~~ · be reftmded. In the absence ·of spei!.ific statutozy authority so pu­
aittl.n&, my 1ll01li•• pro~dy recov~red from an annuit.nt prior to 
receipt of a requ••t for ~ivex und•r 1-0 u.s.c. 14531)'111ay not be 
iucluded in such waiver action for the purpose ~f aq,t:horizing repay­
ment of tho•• funda to an annuitant. See B-183863,yJuly 18, 1975. 

bl the preaent ease~ only the 8!1Wtmt deten:aihd to be due on 
the date of Mrs. ·waiver requ.st would be subject to waiveT. 
However, since it is appropriete to auspend further ~ollection action 
pea.din; dbpoaiti<>n of th« wai~-.:- l;eqtli8at. any amount collected or 

- vithhald f'r<= Mrs. otherwise p1:0iar SBP annuity payments 
1ubaoquent to Teceipt of the waiver request should be refunded. 

Deputy.. Compt.,.n! la.r -~t'a.l 
of the un1tea ~~e~es 
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