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COMPTROLLER GENERAL OF IHE UNITED STATE:$ 

WASHINGTON, D.C. 2.0540 

B-175951 

v. Keith Yo~, !#qui:t~ 
J:l.eventh 1100-;r, .$\1.i t• Ull 
Cithua 1'1.tional ~ Jhtilding 
Orlando, .florida .. 32802 

near Mr. Young: 

JAN 4 1973 

Refe.rf.lnee il'l"·.•d~ 'to yo\u• lett~i· datc.W. Oct®~r 231 1972, and. 
prior cornspondencc 1 on \l~.half of Flo:dda Ct-ene~l Electromica Inc., 
protesting against the ~(!llation of 1.WV-it.&tion tor bids ( I1£} 
No. WAl.5-12...B-0255, i••ued by the Eda~ Arsenal.#' Me.:icy·J.anii. 

4.lbe Ir.B WU btued. 0\1 Wl.reh.}t 15tfa-1 for yirgtn b~cy 1 .rµbb~:r . 
body A1sanbliee1 73, 752. f.'i:>.r th~ ltMUT g1~e and l~,o48 t.01· the xWill 
grenatht, and. one ~et o:t mold1& ~e.usacy to produce the" body fl.l!l.aem ... 
bl!ea at a n\te of l0,000 per .month (8.~w· dt!y, 5--dq ~, 20 ... ~ 
month). Jlidil v.ere: op.eMd on A~il 7, l$f"f2,. Gt the 15 bidG re~e:Lved, 
the lQ'V bid wae sublnitted by Florida GennrJ.il ·El.ectronie-a. ~ :pn­
aw.rd •urv~ rep-.n:t ~ed qa.Uurt; an ~Til to the low bidder~ 
Ther-.fte.r, the comn).Qti~ ottic-1u· de:temned that it "Was rot a 
reapo~ible prospectiv• contnwtor... The bidder &ppli.G!d tw: e cerl.if'-
1'.~ate of cotllpetf:ll'ley'; hovever 1 the JD Wts eattc'~lt.d, bcrfo;re that matter 
vae re11ol v-ed •. 

Pal.~ph 6. 3 of the m epinification :rrn;ni~d; 

»r"~a tor- .rWJb.e~ h~z: ,c!?5?2Ulld... The. toll~ 
:fomulo. lieus s~en rn to. ~c· •tilrra.cato:r.y lr.)dittiu 
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Addition of titanium dio~;Ld~ ~md carbon black ban be.en 
found aatiilfaetor.Y to provid~ oom.xx>und: Ct.'lortng {gJW) 
$peCifie4 in 1ed·Btd~595, col.(}r .fb"' 36231.. tJst' of this 
tormula does not rell~ the eontractow from --ting 
uw requirmente of this qectftcation." 

()n May 31 19721 the eo.ntraeting Officer :tt1qUeated a legal opinion 
f:ran tbG Cbiet, tes«l Otttce, Eagevood Arsenal, np.rding oortl!ill de .. 
:rect• in JIU1SSZ"aF 6. 3 of the apeeU'1cation.. On ~ l 7 t l972, t.M 
contx-act:illg ottioor ~ a;dltited by the legal office that there was 
9Uff!cie:nt Jiwtifica..:ti® for e£UOOellatiOn of then imi.tat1on beaause 
ot 1.md.eQuete 1pte:lt'ieatioma. llhe l~ oi'i'io.e_, aft(!r cool'llinGtion 
Witb the contl'$.Ct e.pecUU.ist and.. the ~iwer, Qf?tennit'led that: 

''a. l>eohlorene s is mieapelled". 

"ti I the cllemi~ Deehl...o~ s ~63 intended• 

"d. ~obl.Qi"alW 8 is a tre,d.e ~ for. a ~tented 
cheuliaal liade by ~:r Cbemical O:»t~. 

11e. Deehktn\ne S i~ an ob~l~e ch.etnieal not cuJ."'"' 
en~ r.nanuttt.eiu..."'ed. and oot ~Cl'lmlereially avail.a)). le. 

"f. ;!'he Oove.~nt had $"ilpc1rr:ior k'!Jowledge, not 
coo1mumcated to ~ bidder~ that Deehlo~ s vu not 
~rc14l.lf ~,,,."Ulable alll the ~t <.!>t· ~· prevto1ls p.t"O• 

oUl'Utent~ 

1~g. :tl'a ~5-f2•J$...afl55 is the fil•st $Olic1ta, .. 
tion for o. lat'gt; volume production quantit:r {87 ,Boo each) 
of the XM47 and XK1t8 G;retl&de. 'Ule !.".lther th~ s.ollcita,. 
ttons being tn QU$ntiti~s of 2500 ea.; 50 ea.ch and 4000 ea.~ 

~ ... Un®r tlw: ctrc~&s jil"e.~ntad, tht: ('Sue ... 
ceaJshl 1w b1.4de~ wuld. be e.ntit~d to rely on t,ht,;. To~ 
6. 3 of th6 epec~it')l'l and th,;u~reial ava~ilit;y of 
Deehlo.rlne 6 (See A~radex, ~·\YV· United States 417 F~ 2d 
2361 ( 1969) and cas~m cited tM±-e1n. n 

The legal flf'ftce Qdvis~d 'bMt the cited defEJc·ta~· in tbil s~Uica ... 
tiona would~ {i}t"OUll(is u~n vhicl1 e contmctor could file ~laJ and 
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otll¢1" claims~ tM Go~ttt. ~ pre'viOt4ll proaucel'$ have 
filed cl.&ima for de1'9' and other it:O'.Gtav :Loo~ed ae a result Of re... 
11ance cm, J;l(U'Qgraph o. 3 of the speeiticat:ton. Cue ot the. claims me 
been settled b;f the eontrAct~ o:ff'Uer in 1970 and the other~ 
pending ~n reports oo ·the- ~d1$.tfi! prot~t wn tiled vitb QU.l' 

Office· 

Based on above l~ adviee, t~ eont~:tne; offiee:r' detemi~1 
on~ 171 1972~ that the ;:i;:J',B tlpeCi~tion WS defeat1W1 tbat th~. 
cancellatiOr>. -of Ini was in th~ ~~t infu:!l'es'tB Of the Go-verraent ~"1tl. 
that the nttld~t WQUld be rerui~iaed under a :r:evised specifiea;. 
ti<:m .• 

!!be ll'B aUbseqUilnt.l:y 'W8S ~vertisf.llrl on J~ 7 ~ 19'!2. Nine 
bid.Ii were opened on J~ 26~ im, and. it a~ -that ·tne eeeona 
loll' bidder was, Plorl.m Gentna.:i~ &i!?ieed pil.~mJ;ih 6.3 as contained 
11!1 the MW IJ'B p;re.1.fidd,; 

u!!!,vt~nolt• Ute t'oll:ow1na ~cal illel'ed:tent,e 
have been ~to prot't:u.ce. aatiai"atctc1"Y bodies on a 
lbnited qU$%lttty nm et a?}OO u.nite usillg a 4..iQ3vtty mld 
and e~iud.on molding tecluxiqu.e(I;: 
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Zblc oxide 
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~blorane S is a r.eg:istt:-l'ed tl.1M\te ooiwe ot 4 Booke.t' 
Cb4lmi($1 ~ prod:uc.t no longer ptQduced by Bx;ker 
~ ~· llechlo~ s -$ used u a fire re ... 
~rder. 
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the addition of titanium dio~Ule and oorboll bla<:lk wu'e. 
U-8ed ·to providte e~~ CQl¢1r {gl$y) :as. $peeified in 
fed...std .. !tJ~» ~lox X'IQ. '3G23lo9 th!a Gd.vi~ note is f.u:r .. 
niahed. for tni"o~tion ,pu .. ;poues only $l'.ld. 1.; l'lOt & l.~uire­
ment «the eont1'8Ct.. It in tumi~ed With the underst~ 
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that thG cotltractor i~ not requi.mcl to :foll.(.W the note; 
that the contract-1 ~· mu-at ~ net ~.l.etU:J 
Of' vhetber or wt the t2Qntraetol" UMS the :note1 that the 
Ck»V\t~nt l'Bkes no 'WIU'l'Ullty 0-11' ~~se.ntati~ that use 
l.)f tbt note will remllt in euW}.:tes confo~ tr3 cm-. 
tractual rtqnil"f!r.l&li:t~ 8Ui:l the Gove~ Cloes: Mt \llU'rant. 
the ccaiercw avdla.'b1litt or ~- ~ve U.sted i.llg;rediG1:1ts, 
mr t1lat tbw ~ applicable tot ~- n:M>l4~xrg PlWe.ll®s, 
.m. the Go~ ae~ no liabUitu of P:Y kind to the 
eon.tractor w to othen ~.ilting ~ U$. ot th1a note. 0 

1rrxo. our reviw ot tb.e reCQl'd we ~.,. uool:!l• t4 eotl¢lude tb$t the 
aecuion to <:anCf'll them W$S an .GbU$.e of ·~rativ.e di~re.tion. 
me cont1'80't::ll)g Ortiee:r Wi4t the ~ti<m to ¢~(:1 the one1ual 
lnVitiatt<m onl1 ~r a -caretui coJW~e~tion ot all the ~tion 
•vai.16le w W..1 ~'ting the -vi._ e~aaed bf the le-e'Al otti:ee 
and. ~ pel'soml.el1 ~ t.ntU.~ted that tbe tr.rigi.n$1 invi~ 
tioo com.~ b:l;l.deqU4.tt &~ifl.ca.tio~. Be~~; iu B-.l'rfl.23, JY 
lbv«iber 27, 1911, ft ~ ~cast-on tc> nt4te 1 

'VJur Oftiee ~ recognized ~t ci:mt~ ·otw?•:r.s 
-.re vuteet vi.th • ~U.al ~ of diseretion in 
detel.illiitilie wb.¢tber ~Gov~'• ill't;~$ts. ~q\dre 
that alt 1J:wita~ be ~. Sett 50 ~- Qe .. 464, 
469...470 (l.970)· A.M:t v~ v.$11.nt.>t .-stiM an ~eney 
d(?t(f~ion W ~tl rot ~i._ti,on unle.H the d1&e~ 
t1Qn tx6rc1-d ~it.utes • ebU® (lJf ei~lfit1· See 
51 Ccap .. GtJl., ltaG; 42~ (1912}. ·~~'ire~ GOJ.:P.. 

c1wle tMt th*1 «mt~~- oftiCl#l"' $ det.ena:Uatton ~ 
patent~ ~~le, m b4$la ~" to ~sti¢Sl the 
l.'$8dvttrt1s~ O.t the ~nt .. tt 

!be f'o~ing ~ti.on MG. ~qual ~1catiou to the im4e4it\te oituation. 
We therefQnJ "\l'Ul mt d:tstu;t'b the ~ton ac-tioxl ~stmivcly 
takta~ 

You i.vv ~~ ful"the.t' tb$t U "the tir•t s~c.ifieation was 
~ective tbexi the~ ta eqWq- de:f~tive and aleo $bOula be 
re-vised $.nd re$4~. lb~ baniG fp~. tb.ie. contentiQn ie tbat 
Oo,,..moeAt personnel ~ ~ the Clll't ~le ~·~ to produee the 
gnJ-4e ~ ~liee rum Of the nui®er Of ~vi.tie• tMt the ~lda 
aboulA conta:u.. ~v~,. tb.1.s daita W.$ ttot t,n~lu.ded. tn the specif'iea .... 
t1on. You. baH tbi!J Qn ~ ftt.et ~ a~ th& co'IU's1a ot ~ pre ... 
a-.m ~ WWi l.Ulder the or~ ft.S, flori..M Ce~l'ilil ~ advisee 
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that the ~ t;S.uie ~ number· of ca.vi.tie~ it ~ to use were un­
$&t1afactttlt • .._'!fer, the u.pee:lficet:ton in Of the pedo~e type 
under vhich the- manner of pert'Q~ ifi; l~ to the J~ of the 
eontlUtor. ~1" b~ the In reqµ1red ~t tbe molds ~e 
capable ot ~i»e 10,000 bodice tt »nntb, tl1e <:~ tilne £tu· the 
ingrt&;entt :p-ed in t~ ~ld would bf) eriti¢$.l. iD' de¢idillg the tQa... 
ber of cavitiee in the mold~ Xt:lfonsti<m 1;1$ to the Clll'e time &PJll!U" ... 
eutiy oan be Ol)tained Yitbin the indust17, $ld we note that tlorida 
Oeoeral obtaiMd utol.1D8.t1Qt1 in that regel'd ~~ e ~ ~. 
~cal ~ ot tM ~ &Cti"'v-1.W° batl l'tlaS¢'.n to conelua.e 
fl'OG d.Cf;ta obta1md f'.ra& pr~ producers, ·one wt Vhieh Vt\$ a. rubber 
~, that ~- cure ti$e. i& ~r tlla.'l! that X'e~eented to 
no~ General by tbe ¥'\ibber caa~. Mt>~, ~ cw11Cl'ete en ... 
denee bas been fUr.ntehed ey 1loridl. t'.ffmval o-r ita l'\lbber suppl.Ur 
to utabUsh ti.t its Pl-"OP'"9. cure eyt,th ~valid. ~o;ret there 
does t:iot a~ to \'W.i involv«t • 1'1tuat:lol\ YJlerQ- lb.II! Ckwe:n:nent 4.l.¢ne­
ba.G tbe te@aSoU ~~ ¢.r vhere the CkPntJ.~ is e<lll!dtted to 
a tsJ.rrele -ctu:'e cycle.. ln the elrq.~•" W(! ~conclude that 
the apecit'~t10n we. detioient tox- taU1ng to :r.tw-ltule &4ta an to the 
cure time a1ld nuut>tar Of c$vi t1'etl ,. 

Aceo~1 tbe prote&t ilJ ~. 

Vet"Y tT~ )1oura, 

R.F.KELLER 

f'De·put-r <:¢tnpt-roller General 
of the Unit«} Sta:tes 
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