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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

B=lT3951 JAR £ 1973

V. Keith Young, Rsquire
Eleventh Floor, Bulte 1111
Citirenas FNatlonnl Bank Boilding
Oriando, Florids . 32800

Dear Mr. Young:

Reference s gmde to your letter dated Outober 23, 1572, and
yior corrvespondence, on behalf of Florids Genersl Electronies Ine.,
protesting agmingt the cancellation of imvitation for bids {(IPR)
Ho. DAMALS-TEmB-(R255, issued by the Migewood Arsenal, Maryland.

The IFE wap issued on March 3, 1978, for virgin buiyl nbber
body assenbliés, 73,752 for the XM4T grenmde and 14,055 for the Xuhi
grensde, and one set of molds necespary to produce theys body nssen-
bllies st & rate of 10,000 per month (B.hour day, S-day week, 20-dmy
month). Bide were opened on April 7, 1972. Of the 15 bids recelved,
the lov bid wes submitied by Floride General Elestronies. The pree
swvard survey repori recommended sgeiast an awvsrd to the low bldder.
Thereafter, the conmtracting officer determined thet 1t was mot a
reaponsible progpective contrector« The bidder applied for g certif.
icate of competency, however, the IFB wag canceled before thet matier
wag Tesolved.. ‘

Paragraph 6.3 of the IFB speeification provided:

"Formple for rubber body compound. The following
formuld has been Tound Lo produce smtizfactory bodies:

arts by velght

Zine oxide .0
Stearic aoid 1.0
BL 811 815 ' , L0
Onear 23«4 1.0
Pechlorene § 20.0
Tuex 2.0
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Agdition of titanium dioxide end carbon black hag been
found setigfactory Lo provide compound coloring (gray)
specified in Fed-Btd.595, color No. 36231. VUse of tivds
forsuls does mot relleve the coutractor from meeting
the requirements of this specification.”

On May 3, 1972, the contracting officer requested a legal upinion
from the Chief, lepel Offive, Bigewood Arsensl, regarding certain de
fects in peragragh 6.3 of the specification. On Mey 17, 1972, the
contracting officer was advised by the legal office that there wag
gufficient Justification for esmoellstion of the invitation because
of ivedequate specificetions. The lsgal office, after coordinstion
with the conbract epecialist snd the englreer, debermined that:

st

‘s, Dechlorene £ is nisspellsed.
", The chepleal Dechlorane S wag ilutended.
“c.‘ Dechlovene § iz ot & chemiesl.

"3, Dechlovane £ is a trade nawe for & patented
chemicnl dade by Hovker Chemlcs) Company.

"&, Dechlorane & is an obesleie chemlesl) not cup
ently manufeciured and sot compercially avellable.

"f, The Qoverppent had guperior kmowledge, mot
communicated io the bidder, thet Dechlorane § waz not
comercially svallgble as the result of 8 previous pro«
curesgent .

"o IFB DAAALSST2.B-0B5G 1s the first solicita.
tion Por o lavge vebume production quantity (87,800 each}
of the XMb7 and XNUS Grevade. The other three policitae
tiong befng for quantitlies of 23500 ea, 50 each and LOUO ea.

*n. Under the clrcumstances presented, the suce
cegaful low bidder would be emtitled Lo rely or the Formmls
6.3 of the specification and the commercial avallabllity of
Dechlorane £ (Bee Acrodex, Ino.Vw. United States Li7 ¥. 23
1367 {1963) mnd ceses cited therein.”

The legel «ffice edvised thal the clted defects in the specifica-
tlong would be grounds upon which & contascior cowld Pile delay and
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othar claims sgainst the Govermient. $wo previous producers have
filed claims for delgy and other ¢opts incurred as 4 result of rew
lisnce on paregraph 0.3 of the specification. Oue of the clalms hac
teen settled By the contracting offlicer in 1970 and the other was
pending when reports ob the lmmedlste protest were filed with our
Office.

Based on sbove legal adviecs, the comtrueting officer detexmined
on May 17, MW72, that the IFE specificstion wma defective, that the
cancellatior of IFB wai in the best Intevests of the Govermment and
that the requircment would be resdvertlsed under a revised specificas
tion.

The IFB oubssquently was resdvertized on June 7, 1572, Nne
bids were opened on Juny 28, 1972, and it appeared that the sevond
low bidder was Florida General. XNevieed paragraph 6.3 as contained
in the nev YFB provideds

"Advisory note. The following chemlca) fngredlents
have been to profuce setisfactory bodies on a
1imited quartity run of 2500 wdite velng 8 dweavity mold
end campreossion melding techsiques:

Engredlent Approzimate parts by welght
Zine oxlde e
Btesric acld 1.G
R 811 215 k.0
Oncar A3-A 10,0
Bechloxane 8 20.0

Dechiomne § iz & regletered trndse psme of & Booker
Chemdcnl Company product ns longer praduced by Hooker
Ehemicel Comperyy. Dechlovane 8 vas used &5 & Pire ree

tardar.
Mﬁtr 1.0
Toex 2.0

MBT Q{%
The addition of titenium dioxide and carbon blawk ware
used to provide compound eolor {gray) as specified in
FedeBbd-595, color no. 38231. fhis sdvisory note is fur-
nished for fnformation parposes only and iy nod a regulizp.
ment of the conmtywet. It is funikhed with the understamding
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thet the contractor is not rveguired o follow the note,
that the contraciusl requirements mugt be met vepardless

of whether av npk the contrackopr uses the sote, that the
Govermoent makeg 0o warranty or representations thet une

of the note will remult in supplics confurming to cofie
tractual requiremente and the Govermment dows not varceat
the comsercial svellability of the sbove ldisted ingredients,
nor thut they ere spplicable for other molding peovessss,
and the Govertment semmes po llability of sny kind to the
contrackor or to others resulting Prom wee of this note.”

Frog our reviev of the record ve are wnblé to conclude that the
decision to cancel the IFB was an ebuse of administrative dlsoretion,
The contracting officer made the determivation to csncel the origiuoal
invitation only after & careful consideration of all the infermstion
avallahle 1o him, ineluding the views expsessed by the legal office
end engineering personnel, whick indiested that the origiwel inv 4;?.
tion eontaived fvadeqimte spscifications. Beeently, fn 3—1’{?123,
Hoveber 27, 1972, we had ocemsion to ghate:

our Office Bos reoopnized that contrgetlng officexs
are vested vith s substantial degree of dlscretion in
determining vhether the Govervaent's Intergsts require
thet sn invitation be canceled. Bes 50 Cuup. Gen. LGk,
Leg-h70 (1970). Awi, we will xot question an agensy
detembmtion to chancel an invitation wiless the discre.
tion exercised congtitutes ab shuse of mithority. See
51 Comps Gems M6, 528,520 (1072). - Since we cannot con-
elude that the cmtmting affiverts dotermination wasg
patently unreasomaiile, no basis exma 0 quegtion the
readvertioegent of the procurensnt.”

The foregoing guotation bas equal application to the lmmediste situation.
¥e therwfore will not distind the gancellation action administwstively

You heve contended further thet If the #irst gpecification was
tective then the seoond is sgually defective and aleo should be
revised gnd resdvertised. The baals for this contention is that
Goverpment persormel kvew of the cure wyels mecessuy to produce the
gremade vody asperblies pud of the mwber of cavities that the molds
ghould contsin., Bowever, thic data was Bob ineluded in the specificas.
tioms. You beee this on the fact thet during the course of the pre-
avand gurvey made under the origlmal IFE, ?lmm Generdl wos adviged
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that the cwre time and muber of cavitles it planned vo uge vere -
satisfactory. However, the npecificavlon in of the pexformance type
under which the msymer of performing s left (o the Judgment of the
contractor. Further becsuse the IFR required thet the molds be
capable of producing 10,000 bodics g month, the cure time for the
ingredienty plauced in the mold would be eriiicn) io deciding the na-
ber of eavities in the wold. Iuformation as to the cuve time appar.
ently can be obimined within the fndustry, and we vote thet Florids
Geneyal obizined informution in that yegard frow & rvbber company.
Technical persomnel of the procwretent activity bed reason Lo eouclude
from date cbisined From pior producers; one of which was a rubber
company, that the cure time is longer than that xepcesented to
Florida Cencrsl by the rbbder compaay. Moveover, no contrete evia
dence has been fuvnished by Flordida Generzl or ite rubber supplier

to eztablish thamt its proposed cure cyele vas valld, Therefore, there
does tot appear to be lnvolved a slfuation vhere the Goversment glone
has the technickl lmowledge or where the Govermpent is commitied to

a single cure oycle. In the circumebendes, we eatnot conclude that
the gpecificution was defipient for fyiling to inelude data an to the
cure time and mumber of cavities.

Aeeordingly, the yrotest is denled.
Yexy truly yours,

R.F.XELLER

{Deputy Canpbroller Genersl
of the United Btales






