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Departuant of State -
¥ashington, D.C. 20821

Deax

This i {n refersnce to your lattar of July 31, 1972, forvarded
here by letter dated August 18, 1971, from Wr. Rsymoud J, Leffler,
Assistant Chief, Central Accosnting Divislon, 0ffice of Financisl
Menagevent, Agency for Internatlonal Development, Washington, D.C., in
whigh you request rveview of the demial of your clafnm for waiver of over-
payzent of pay in the groas ampunt of $2,358.08 by cur Transportation
and Cladms Divinion settlewent of May 1k, 1972,

The indebtadness rasultsd from overpayment of powt differontial
allovance dug te adniniskrative errox. The record refleets that you
departed your ¢ld duby atation ot Salgon, South Vietnam, puzesant teo
transfer exders on Maych 3, 1969, for your home Yamve sddress in tha
United States. At the concluelon of héme léave, you ware detailed to
Santo Demingo, Dominican Republic, fer s perisnd not to exceed 90 days
and arrived there on May 9, 1960, Upen completfon 6f the detail on
August 6, 1989, you departed the Dowiniean Republiec and arrived et
your new duty station {n Lims, Peru, on Auguet 27, 136%. Your postition
was that of Budget and Accounting Gfﬂcer.

While in South Vietnan you reusived a post differential silowance
at the vate of 25 percent of your basa pay, which differentisl sheuld
have boan terminated on the dste of departure. Although you wers an-
titled to a post differential allowanee at the rate of 10 percent of
your hase pay while on detail in Sasnto Dowingo, £t wes not to eomence
until June 20, 1969, the forty-thizd day of your duty at that post.
Nowever, through stror a 25 percent post differential rllowsnce, as was
paid in South Vietnam, was racommenced from the heginming of the June 13,
1969 pay period, and & retroactive adjuatment made to allew pest dif-
farenkial &t the 25 percent xste for twd prior pay periods, and six
days., The erzor resulted frem & memorandum dated Jume 17, 1969, to the
Cantxal Payroll Procsassing Seetisn sigmed hy your immedlate mpnrvisor.
The record indicstes that this memorandum was the immediate resul: of
an inquiry nmade by you comrning post 4ifferential. The memorandum
read as follows: -
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TSubiect: - Zopl. #156128

"Be advised that sihjeet enplovee arrived at Post
oo May 9, 1969 and that he hag net been paid for Post
Differentisl sinece his arrival, Please corgect sane
on next Pay Period.”

Onee started these overpayments continued untll December 27, 1965,
vhen the Embassy in Lima reguested that the post differential payments
be terminated., This request, it appears, resulted frem your reporting
tlie ineorrect peyment of post differential after recaipt and examins-
tion of your esynings statemsnt. You say that earnings statements were
not received by you until late Novenber or esrly December 1989, An
audit revealed an overpvayment of $2,398.08, and collection action was
initiated. TYou vequasted waiver of collegtion of the errenevus payment
undar the provisioms of 5 U.5.4. §5534.p/§§r Trangportation and Clalss
Divigion denied the walver request on the bagis of enplovee fault and
concluded that the bank statemgnt refleeting the $B38.41 payment was
sutficient notive of a pay irregularity to have caused inquiry by you
inte the gorrectness of wour pay.,

In suppert of your appeal you deny you had any kmowledge of the
statua of your pay, which was belngy forwarded Jdirectly to a Michigam
bank, until the bank statements were brought to you by your wife during
her visit to the Dominlean Republie inm mid-July 1969, The vecord in-
dicaten she srrived there July 12, 1969, While posting recelpts In vour
check register, you recall noticing that four cheeks for pay pericds efipht
through sleven were in the mmount of $439,92 and ¢ne check for pay period
tvelve vaa for $5838.41. You further stete that the checek for pay perled
thirteen of $358.79, identiesl in smount to the last twe chesks you re-
ceived in Vietnsz at the 23 percent post differential sllowvance rate,
was postad in your cheek registar by ysur wife and was net seen by you.
This, you maintalwn, refutes our Trassportation and Glafms Divieion con-
clusion that recelpt of a check in the ssme amount as checks reéesived in
Vietnam, where the post differential allowance was higher, should have
placed you on nmotice thet an erxvor had been made.

Fioally, you clain that pay adjustments resuliing from your re-
assignments and the Federal salary ineresee of July 1962, during the
period when the overpayueats began, canued you to be unaware that your
pay was incorreet. TFor these yeagons you believe the Govermment should
waive its clgim to the overpayment.
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Waiver of Indebtedness caused hy erroneous payments is governed
by 5 U.5.C. $5584(b) (1) YWwhiehk provides In pertinent part:

“(b) The Comptroller General % * % may not exercise
his suthority under thils asection te walve any claim—

"(1) if, in his opinfon, there exists, in commection
wvith the aleim, asn indicstion of frsud, nmisrepresentation,
fault, or lack of good faith en the part of the mwployee
or any othar person having an interest in ebtainiry a
waiver of the elaim # & ®¢

Implementing regulations for this statute are set ferth 1in 4 CFR
Part 91. Fection 91.5 provides in pertinent part:

Y& % R Any siznificant unexplained inerease fn an
employea's pay which would regquire 3 reasonsble man to
make inquiry conserning the gorrectness of his pay or-
dinarily would sreelude & waiver when the ensployee fails
to bring the mafter to the attention of appropriate
officlalg.* * *

Pursuant te the sbove the standard against which sn employee's
conduct must be measured iz that of the "reasonsble m3n.' The lgsue
raised 13 whether in view of the circumstances yeu ghould ressenably
have made inquiry concexaing your pay sa reflected by vour bank atate-
nents.

It i3 owr view, considering the facts hereinafter related, that
you should have wade imwediate Inquiry wpon examination of your bank
statement Iin mid-July, which time you say was the {irat opportuuity
you had and did review such statementy, The bank statements indicated
that you had recelved four payrell chacks of $435,.92 each for pay pericds
eight tihxough eleven, and a f1ifth check in the mmount of $B838.41 for pay
period twelve. Thia fifth check, wmuach greater in amoont than previcus
checks, representz s sigpificant unexplalned inerease In pay, which
would require s reasonable man to make imquiry concerning ths corrvect-
ness of such payment and therefors cemstitutes sufficient basis to pre-
clude walver where such inguiry was not made. Although pevaents covering
later pay perlods ware alsge arronecus and should have warrantsd your
inquiry, the payment for pay pericd twelve was sufficient to alert you
that an errvor had been made.
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Tader the circumstances it cannot be said thet vou were without
fault inm the natter and aceordingly, the actien by our Transportation
and Clalms Divisien in deuying your regquest for waiver of the errone-
ous overpayment was proper and is hereby sustained,

Sdncarely yours,

PAUL &, DEMELMS

FITEA L0

Heting Comptrollor General
of the United States
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