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COMPTROL.LEl't GENERAL. OF' THE ·UNITED STATES 

WASHINGTON, O.C. ~05-48 

R. R. Allen, Incot'porated 
Po•t Ottice !ox 1186 
Qieaapeake, Virginia 23320 

Attentien: Mr. E. B. Allen 
Vice PNai&mt 

Gentlemn: 

JAN S 1973 

Further ref'e:rence 11 ma.de to your teleg:nm d.Ated June 26 J 1972, 
ud •ublequeilt ~ence, protesting againat the award of . a. con ... 
tr&Ct to any·otber fini.under inYitatiOn tor bids No. 1'52673w12-B-77, 
1aaue4 by th• SUperyhor. ot Shipbuilding, COnverJ!im and Repair :i Sixth 
5'.Y&l. District,. etuu-i.aton .. South Carollne.. 

!be 1.nv1tation vu ·iaaued Otl May- 16 11 1972, for the regular onr­
b&ul or a media ·ba.r'bor tug. Three bids wre received and opened on 
Ma; 26, lg-(2; ad your firm subcd.tted the low bid. YOlb" bid of 
$99,999. 99 vu rejected. becawse your tis wu detenined to be non .. 
nQOU1blAt baaed upon a. preavard surve.y concluding tbat tbe f'&e-illties 
leue4 l>';y 10\1 ud d&dgne.ted u the facilities 'llh.$re the worlt would be 
pertot'M! (l) 1aclted the neceaaaey el.fftricaJ. current :requil'ed to turnieh 
~ aapa W ·uoie power 2lf hour$ of every day the WOol" tq WU in 
JCUI" po1 .... 1ozl. at Mquind in the specificaticna. (2) contained a pier 
eo1U1i4effd \UUl&ftt in tbat. it bad no llahty rail&, lacked dqu&te 
ligbtiq and vu 1n a deterionted condition, and (3) bad 'W"!Atiata.etory 
p.rbap u4 nwqe d1qo1&1, u evidenced by the- ejection ct nv aewage 
iJtto the. wamo River. !b.eref'O?"e, ~ wu ma.de .to the next lcw bidder 
on .rune 22, 1912, _at a price o.t $119,000. 

You contend that the preaY8i'd suney vu highly irregular aa it vaa 
COQ.ducted ~ and unattended by any otticaa or your tint and 
becaun )'OtJ. vere- not advised of the rewlta thereof until ..rter aw.rd of 
the con.tract. You ai.o state that you are \ln&WU'e ~ the reasona the 
tae1Uties &t the Wando1 sou.th Ca.rollna, plant were considered unaccept­
able and, aa•ma1ng that they vere Wicient, upon ad.equate notice the 
deticienciea eould have been corrected. In additiO.n• you cout~nd that 
yw:r :t1rm has the ne-ceasary organization, experience and teclmical skill•• 
and that ywr bid ll1ted severa.l rep!ltable eubcontractors who are avail­
able to acccapliah any repairs not within your in·h®Se capability. 
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lurthcmnore, you point out t~ during the past ten· years your firm has 
a&tistabtorily acc«apli~ed r~a on eveey ttlg ot aimiJar character ... 
iatica operatini. 1l'l the.Fifth.Naval District. 

T_he adaini~trat1ve report.atatea that the contr;.Cting otticer'e 
detendn&.tion that yau wet1il a ·no~epondble biddei- on th:la Pl"OCU?'&­
ment vu,1}Ulie pursuant to AmeC1, Servicee··Procuremmt ttegulatioo (ASm) 
1-~.l;f which requires tha~ Whenever the .cont~ing_· otticer is unable 
to ~e an a.f't1naative determination that. a P.F?.~ive contractor ia 
r$lpC4Ulib1e within the meaning of ASffi 1·902.Jt "&-~end.nation. of non• 
responaibility abal1 be~' signed., and pla.Ced :ln-_the filea. u · 

The dete:rmiliation of ~eqonsi'bility shows t.ha.t a prea.Ward 
survey ma.de on your lealiled facil1tieiJ 1n · conn~tion with a prior con­
tra.ct, ccm.pleted in Mey ot 1972, noted oe:rtain deficiencies. Since 
that contrlM!t involved. the t;Lrst ovei-haUl of a tus 8.t those :t~ilities 
and you agreed to·correct the.def'icienCtQs; you. received the~. 
liOlrtW«r, it ia :reported that the deficiencies Wich· you had agreed to 
cu:re during the eourse O.f" perf'oniance under that c0nt:raot were not 
conected. 1or aam;ple; · 1t ia report«l tba.t yoll repreaented that you 
would t48i1Uheture a rectifier- whieb woul4 convert. Ute-mating cUr:rent 
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to direct ~ and ·proiide the re~ electrical power of 4oo amps, 
but that tl:rl.$ waa not ~eotnplished at $1¥ time d\tring that overhaul con .. 
tract. A.J..ao1 it i.a r~~ that you. had stated ~t you ~d hook 
up a cement septic tank and 'Qtop the pr~ic& of dumping raw seW8ge into 
the WID].do Riv~, but at· the tiJne of this pres.ward aurvey no such cor­
rective action h$.d been taken. FUrther, :while attempts had been m4'de 
to rein.force th.er pier ~:!ng .the previous ovE!'l'haul contra.ct 'Qy plaeing 
~ ahea.thitlS. down. 'bhe- center, 8\lCh, action wu· not considered auf• 
ticient to make the pier .safe. In viGir of the continued existence of 
then deficiencieat the .pres.ward survey. under the aul>ject proC-urcnent 
wu negative and the noo:t'espe>nsibillty determination was made. 

Because .ASm i .. 705.4(c)/requires referral 't!o:·tha Small Bueinesa 
Adm1ni stratitm (SBA) 'Where a bid :from ·a small business concE!l11 is to 
be rejected because of a contra.cting ot.fieer' s detOr.n:d.na:Gion ot non­
responaibility_ as to C9J?8.City; the matter vas diec~sS.ed with the 
a.ppropriatd SBA. Office. '.Uhe SBA adViaed .that it ~d not be able to 
aake a dete:ndnation prior to June 30, 1972, sine~ it needed a. full 
15 working ~s to wske its ~ermination. Due to the urgency o-r the 
procurement -(the·~ was completely inOpe,ra.tive and was netm_ed to 
handle poJ.8.ria au'l:msarines), the contracting ott'icer determined that it 
was necessa:cy. to make an· fl.wa.rd without delq. 

- 2 ... 

.... · .. ·.";• ··:-.. . ~ ·. :.. . ' '• - ·~.- . . /~. '• 

·.· .. 
' ... /' 

.... 



', i •• 

! • 

! ~:. 

i ·: 

i08 

In thia :regud, ASFa i ... 705.4(c)(iv)\f Pl"Ovide1 aa follows: 

"A referral need not be .-de to the SBA it the con• 
tnctin; Officer certifi•• in writing, and. his ee:ttitie&.te 
11 appl'O'V'td bf the chi.et ot the purchasing otfiee, that 
the award mat be a.de vitbout 4-1&1, includes av.ch certi• 
tie&te ant aupporting d.oaumeatt.tion in the contract f'lle, 
u4 JllUl.Ptly rumilhes & copy to the SBA***·• 

Since the contracting officer complied with the abOve...c.ited aubaect1on, 
ve find no bui• to qUeation tbe.nonnt'erral to SM. See B•l.63$67,!P" 
September 26, 1968. · · 

the detendnation of a:Lbidder'a re~aibility is a queat1on of 
tact to be dete:rained by the contracting otticu and necessarily in· 
vol vu the exercise of . a considerable range of diacl"8tion.. Where .the 
info:ru.tion relied upon. bf the contracting officer ·in mldng a de .. 
tend.nation o't nonreapc;naibility reasonab~·aupporte that detenrlna.­
tion, there ia no bali1 tor our Office to 1Ubstitute :l:i.a judgment 
ten that of' the contn.etins officer. 45 ecap. Gen. 4'f(1965). It ia 
cur Yiw that the reccrd in the instant cue ~uon&bl:r rrupport1 the 
con<tn.cting oft'icer 'a detendnation. · 

Accordingly, )'OUl' proteat 1a denied .. 

Very t?'i1l.:y' y~ura, 

R.f.K£I.I.ER 

. · ..... ,,. '' 

~ .. ;: ·: 
., .... ~ .. 

- .. .. 

... 3 .. 

::'. " .·· 

· ..... 

. :'', 

.. ; ... . ~:... 

··:· 




