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COMPTROLLER GENERAL OF THE. UNITED STATES
WASHINGTON, D.C. 20548

JAN 8 1973

R. R. Allen, Incorporated
Post Office Box 1186
Chesapeake, Virginia 23320 |

Attentien: Mr. E. B. Allen
Vice Presidsnt

Gentlemen:

Further refersnce ia made to your telegram dated June 26, 1972,
and subsequent correspondence, protesting against the award of a con-
tract 0 any other firm under invitation for bids Fo. !62673-’?2-}3»77,
issued by the Superyisor of Shipbuilding, Conversion and Repair, Sixth
Naval District, Charleston, South Carclins, A

The invitation wes issued on May 16, 1972, for the regular over-
haul of a mediuvm hiarbor tug, Three bids vere recelved and opened on
Majg 26, 1972, and your firm sulmitted the low bid, Yowr bid of
$99,999.99 was rajected because your firm wus determined to be non-
responsible based wpon & preawvard survey concluding that the facilitiex
lsased Dy you and designatsd as the facilities vhere the work would be
E;;fomd (1) 1acked the necessary electriesl current required 4o furnish

sups and shore power 24 hours of every day the harbor tug was in
your possession, as required in the spseifications, (2) contajned a pier
congidered unsafe in that it had no safety rails, lacked adequate
lighting and was in a deteriorated condition, swd (3) had unsatisfactory
garbage and gewage disposal, ax evidenced by the ejection of raw mewage
into the Wando River, Therefore, awdrd was made to the next low bidder
on June 22, 1972, st a price of $119,000.

You contend that the preaward survey was highly lrregulsar as it was
conducted unannounced and unstiended by any officials of your fimm and
because you were not advized of the results thereof until after award of
the contract. You also stete that you are uneware of the reasons the
facilities at the Wando, South Caroline, plant were congidered unaccept-

* able and, sssuming that they were deficient, upon adequate notice the

| deficiencies could have been corrested. In addition, you contend that

° your firm has the necessery organigzation, experience and technicel skills,
and that your bid listed geveral reputabls subcontractors who are avail-
able to accomplish any repairz not within your in-house capability.
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Purthamora,‘you point cut thet during the past ten &.em*s your firm has
satisfactorily asccomplished repeirs on every tug of similar character-
istics operating in the Fifth Naval Distrlet. :

The aﬂnituntrative report states thsf; the contrwbing officer*s
detmimtion that you were a nonrespongible bidder on this procure-
ment; was pursuent to Armed Services -Procurement Regulation (ASHR)
1=90k,1,Vwhich requires that whenever tha contracting officer is wneble
to make an affirmative detéxmination that a gpective contractor ias
responsible within the meuning of ASFR 1-902,{ "e determination. of none
resycnai’binty ahall be made, signed, snd ;sla.ee& in the files,*

The determination of nmrespomibiliﬁy shows that & parea.xmrd.
survey made on your leased facilities in conmection with e prior cone
tract, completed in Mey of 1972, noted certain deficiencies. Since
that contract involved the first overhaul of & tug at thome facilities
and you agreed to correct the deficienciss, you received the award.
However, 1t is reported that the deflciencies which you hed agreed to
cure during the course of performsnce under that contract ware not
corrected, For eszample; 1t ls reported that you reperesented that you
would manufacture s rectifier which would convert alternating cwrrent
to direct current and provide the required electrical power of 40O amps,
but that this was not accomplished st any time during that overhaul cone
tract. Also, it im reported that you had stated that you would hook
up a cement septic tank and stop the practice of dumping raw sewage into
the Wando River, but st the tims of this preaward swrvey no such cor-
rective action had been taken, Further, while attempts had been made
to reinforce the pler during the previous overhaul contract by placing
Plywood sheathing down the center; such sction was not considered gufe
flelent to make the pler safe. In view of the contimmed existence of
_ these deficiencies, the presward swrvey wnder the subject procurament

vas negative and the nonresponslbility de'tminatian was made,

Bacause ASHR 1705, h(c)Aequires referral to the Small Business
Adumindstration (SBA) where a bid from & small business eoncern is to
be rejected because of n contracting officer's detammingcion of rone
responzibility as to cepacity; the matber was dlscusged with the

te SBA Office, The SBA adviged that it would not be able to
neke a determination prior to June 30, 1972, sinecé it needed a full
15 working days to mske jts determindgtion., Due to the urgency of the
procurerent; (the tug was completely inoperative and wag needed to
handle polaris submarines), the contracting officer determined that it
was necessary to make an award wilthout delay, -
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In this regard, ASFR 1705 .4 (e) (4v)Wprovides as follows:

*A referral need not bs made to the §BA if the con-
tracting officer certifies In writing, and his certificate
is approved bty the chisf of the purchasing office, that
the awvard mist be zmade without delsy, includes such certi-
ficate and supporiing documentation in the contract file,
and promptly furnishes & copy to the SBA # » %,

fince the contracting officer complied with the above-cited subsection,
we £ind no basis to guestion the nonreferral to SBA. See B-163%7,)F
September 26, 1968, ' :

The determinstion of albidder's responsibility is a question of
fact to be determined by the contrmeting officer and necessarily in-
volves the exercise of o considerable range of disgretion. Where the
information relied upon by the econtracting officer in making a de- -
terxination of nonreaponsibility reazonably supports that determinas-
tion, there is no baris for cur Office to substitute its Judgment
for that of the contracting officer. LS Comp. Gen. 4Y(1965), It ia
our view that the record in the instant omse yeasonably supports the
contracting officer’s determination,

Accordingly, your protest is denied,
Very truly yours,

R.F KELLER

"Peputy] Ceaptroller General
of the United Stateg
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