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f‘ : ' COMPTROQLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

& JAN 12, 173

Bterling Cole, Bagulre
1797 H gtreet, H.W.
waakington, .0, 20005

Desr Mr. Colas

We refor to youy memorandus of Ocbober 26, 1972; and prior corresponds
mvce, protesting on behslf of the Space Besesrch Corporation {8R6) sgatnst
the mmrd of X cost-plng«fixad-for contrast to Tevraspecss, Inc., for the
fubriention and tasting of & wabter csgnsm undey Federal Rsflrond Adsine
{stration, Dapartment of Transportation, reguest for proposals No. DOT-

mumemmwmmwwmmmmm
Muinistration, the souxce selschion muthariiy for thds procwrement, ime
properly detarmined that the suwsrd of the contysot Lo Terraspace sms most
sdvantegebus, price and other factors sompidersd. You wge that the cone
tract da camcwled and an swerd made to SRE. From guy review of the recond
before us snd for the rassons discnused balow, we st conclude that thare
uu%ﬂwmmmintam#mlmtmwth»

mmammmmhm;mm@wuuammm
ment. The Indtial solicitation, we sre sdvised, wiis oxeBlsd becsuse of &
need to revise mod update the spicifiestions, We wndevitand that 8RC and
Yerraspace submitted proposals in resposse to the initisl soliedtation,
amd both wers mmma o be mhaimﬂlr acceptable.

mmmmmwmmmm&pmammmmm
wmw»aﬁWmm&mmmwummm
soceptadla. The yroposals of two othey reeponding firms wers dutermined
uummumm mwmwmummmaw
mmm,mmwmwmmmm

I sceordanos with DOT Notice 4200.6, Source Beleckion, the tachnical
in Lght of the evaluation eriteris and welgide set foreh In tha request
Tor proposnds. On May 5, 1972, the technionl eviluation tess trenmuttted
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1t findings to the Source Zvaluation Board (SEB) for ita conaiderwtion.
ot of & poasibls 100 paints, the tenm reported s wsore of 90 for Terra-
space and & soore of B) far SRO. Iis rwport contained the following

narretive, 1Mmsmﬁrm¢tkwlmdwermm“o¢tmw:

gres, BR(?isaltrgemrchmMmm&humw
facilities for warufacturing snd wodifying, as reguired, the
vater canmon, -Propassl recognizes some of the uncertainties
or poasible problem aress in the waisr canmon deésign and ¥ecw
ommendz pogxible golutions. The ismportance of guality contrel
,mwnmmmmmmmmmm :
was described,  Adegquate consultanty will be utilized to re-
view the Terrapak unit degign wodiflontions and field test
Wiile it i3 noted that BRE has no experfence with
continucus water jets or pulsed water cmimons, it does have
relatable experience with light pas guiria ed Ikrge ealiber
wespans. Baszed on the proposal, it sppeavs that SRC fe not
femilinr with all the texminology comsenly wsed in water
cannm teelmology. * # ¥ The tecimisal Byalustion Pavel
questioned whether SRC had the experierce in drilling ex-
pointiel hilse or in dealgning the rotary bromshes and
otbher tools required for fabricatich or the wktsr cannow .
nozzle., SEC proposed fiwld teating locally in Vermomt,
mua:maaamsmmetmmtermmm
mmmrmm-wpmm L

W. The technioal evaluktion tews fownd the
Terraspace proposal to ba the best qualitied off ail the pro-
posils suluitied. Terraspace, being the origina) designers
of the water ciumon, has & distinet advantsge in fabrice~
tion, operstion, testing, 2a well G In maling oy desigs
changes whlcl may be necessary. The Terrsupace technical
tmunpqmiﬂdxnmﬂemmm Dr. We G
Cooley, the preposed project mhamger, 1B the mogt Xnow-
mhwmmanmmv.s.mmurm
dewign and Seveligmant. Furtheimore, Terraapice bas es-
tablished clode coXlaborstton with the Soviat gcientints
vio dave developed water cannous Mnd the basic design
mmmmmmmmmm 'i‘arme
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MWWMW&&.M@!M@.***N
" proposdl has 1dentified many sress wheys the design and tewd
Mmmmmmm&mmmmw
sace and cout, ¥ ¥ ¥ &3] sachine werk on the water caunon
mtﬂ;ﬁmimiatobenmmwmsamem

tive bids will b solicited wharever posaibls., This
spprosch shoudd persdt ddffioult cagpomints (1.0, nozzle) to
umnmwmmmmmum fiowever, orte

side procuvement wight present schedule sand goality central
problens. In sddition, winor maiiffenticma to the design will
rouire outalde sasistance from lockl ching shop facilities.
mmxorin%mtmhimmmmﬁmﬂmmt
might Likewixe cause some yrogrem delays,  Terraspece will
wiilize emm’lm pervices for m m&ﬁmum to the
wm“h o

nmmmmmmmmm the SEB consldeved the
*1” mmanmm pmomm Torraspece « $174,345; SO0 -

‘ mmmammwmmemummmcw)
mtuﬁwm:&, 1972, Yt vaz consluded theredn that, adher emne
sidering & mmmgmmtmwm:aMmﬁmhmﬁ
enly the proposals of Terraspacse nd SRO were within the competitive
m-._Mthmto?Wwdethth
following comments:

"1. m.mmwwmzawwmmh-
nical persnm in the Y. §, vith experience in high pressure
water canncnig. e has gotten this sxperiencé through &
contreat with the Buroms of Mimes for s labaratory model,
through exchange of informatioe with Russion scientigts
vho ve hullt the enly full sive wstér osonon Ynown,
aid through work of his own with Exofech, Tne. His exs«
_.mmummmtmmmwmm
mm«;m‘uﬂmm

¥2. ,mmthMWMwmm~
tiong becanse the ichedule oalls fox testing in the winter,
and Por this wbcmcm:nammwmhmbenm
mm .

. =3
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But Space Research also has an uncertainty in that they
atated if technical problems ave sncountered, the cost
will have to be remegotiated. Thizs wwans no provision
has been made for normal development difficulties.

"3, Space Reganrch has a good record of performance with
other government sgencles and appesrs to lmm excellmt
facilities,

"3, %The Terragpace proposal to subemtract the machining and
fabricstion introduces some uncertainty since the quality
of the subcontractors will be all important in the guale
ity of the finsl produst.”

the Board, therefore, recommmded discussions with both offercrs to clear
uwp theas uncertminties, The S50 convurred In this recompendation, Dige
cussions were held with SRC at its plant. m«d:mmitamviwortha
t of Tranaportation water cannon report and Russian data, SRC
did not foreses sy major problems in manufecturing end testing of the
cannon. The report on these discussions noted that the SRC program
allocated resources only for the basic tmsk and for the specific probvlems
1dmntified in the proposal. If major problems were encountered, SRC
would need additional funds and time %o couplete the productiom. SRC
expluined how At planned to fabricate sn exponentisl norzle snd indie
cated that s Department of Defense quality control approvaed inepectar
wia at fts plant and could be wsed for the procursment, The locations
ond methods to be employed for testing duxdng the winter were also out-
Uned by SRC, Finally, the repart noted that the proposed project mmnsger
mmuinmmmanmmsmmtmewmm;
wesk to direct the progran, A review of Terraspace's Pinancial caphe
bllities was made and these were found socepteble.

With this additional information before it, the SEB submitted ita
source selection report on June 12, 1972, The following portions of the
 §EB's report are perdinent to our cmai&emtiom

"We have no question ¥ ¥ * fhat (1) th&twoofmram have &
complete umderstanding of the requirewents, and (2) thet each
Mlly recognizen the competitive presgures and has submitted
& competitive price, Mzaquently. po ureful purposs vould
be served Ly aegat.u.tim.

"Phe SEB has oome to the fallwing cmalxw&ms conaerning the
two ommz
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-&t‘emsmiumming %0 wiilize persamel with
mmmmmmmmmmw
31, I6 i5 noted thel the prooven
m&rﬂ%a%%ehmmtaftmmm
techmical office ind plans to visit the Nordh Troy
AerobslMietic Taboratory ane or fwo days & week
whare the vater ciimon will be fubricated and tested,
A full Hae enginpering ald o tecimicimn gt the
laboretory will be wiilized by Spaze Resssrch fo
omaemicake dully status reports to the prograd sane
agers The Terrigpace program mnsyer gnd enginears
will work directly at Mirmlmt Jaboratony.

" Mevraspece bas experience in the design, fubricss
tion and testing of waber camons through (1) the
dlrect experience of its President, Dr. Cooley, the
only known high prescure water cannon $echnieal perw
gon In the U, S, (2) through contracia for desighing,
fabricsting and testing e simllsy lzborskory model for
the Buresn of Miner, and (3) through the experience
gaingdl in the prepambtion of the dceign dvawinge and
specificstdonn for this proposed ok, ﬂm&shad to
FRA by Terraspace under Cantrect DOI GO0Y7« Spoce
Resesreh does not have conparsble mkgmm o exe
periince. Tho cloesst related work by Gpees Research
15 with Upht m@m&aﬁl&m%@rm

Yarne fieal technical yating of Tqm«@pam was hWigher
than that of Space Rescurch. Termmepace's technioad
underatanding of watey camon prograns 18 superior to
Space Resesrch's. Both M, nonethelass, were cone
sldared 40 be capable of perfoardng the woak.

T.Space Research has complete memufasturing faciliiies
with pinoy exceptiong, where Torraspace does not., It
will be necessary Lor Terrasppes o subctmirict g1l of
the compovients fror this mmmm

"operradpees 46 in & very marginal fiosncinl positiaen,
and wiile it iz the opinion &F the apdlh menbar of the S¥R
that they can sarvive through the perded of the propoged
contract, they oust ba viewnd as & serious risk in this
areg. Spacc Regearch has no flnmedal @ffientiles.
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".Space Reseaych has submitted & CPFF proposal of
$155,660, whils Terraspace hoa submitted a COFF pro-
poasl of $17L4,148, Spece Resesxch’s program is suce
cess oriented snd estimsted costs do not include any
significant comtingency funds €o resclve any design

or test problems that may be encountered, It §s the

SEB gpinion that the probabilities of cost overruns

and delays would be greater for Space Resesrch, whieh
dogs not have direct water conmnon experience and hes
provided no contingency, than 1t would be for Terraspace.

"Jrhe SFB 48 of the opinion that, except for the
question of financial solvency, the probebiliiy of
ocbtaining & successful wter cmman program 15 greaber
frem Terraspece than from Spece Research,”

The BEB wade no recommendation to the Administrator s to which firm should
recoive the avard, It did note that it considered the diffevence in the
cost proposals to be ingignificant and expresaed the view that from thiz
standpoint the Adminigtrator could properly gelect ¢lther souroe. Purther,
in the 8BB's opinicn the choice facing the Administvator was between "a
marginally financed coumpany vhich has the grester experience, technical
sxpertige, and probability of success, and B Solvent company with complete
facilities but without ama.rable bmkgrwz:d in the water canmon Progras
which we ere purchasing.”

Inultimtuly deciding to sward the contract ﬁo'i‘emapaca the
Muinistrator in 8 repord to our Office mdvises that:

"As the Source schetim Official, I chose Terraspecs over
SRC because I f2lt that theiy prior experience and superior
techmioal rating outwelghad the price diffeventisl of the tvwo
estimated cost propossls, In my opinion, the probability of
obtaining & successful water camon is greater from Terruaspace
than from Space Resesrch.”

Initially, it is SRO'Ss contention thad the 830 feiled to accord con-

trolling aignificance to the faot that the “price of SRC was 107 lsss than
Terraspuace.” However, as the Adsinistyator points out, we have recegnized
that in the comtext of negotisted coat=reisbursement=-type resesrch snd

350

developoant. contracta, W@d coat or price is not neceasarily controlling in
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cen. 739 (1971), citing B-27037hY Maven 3} 1971; B~165471,¢January 2b,
1969, See, aleo, sectiozn 1-3.805-2of the Pederal Procurement Eegvlatims
(FPR), which provides in pertinent part that:

“The awvard of cost relmbursemsnt type contracts primarily
on the basis of estimated costs may encourage the submission
of unrealisticslly low estimates and increase the likelihood
of cost overruns., The cost estimte ls important to determine
the prospective contractor's understanding of the project and
ebility to organize and perform the contract, ¥ # ¥ Beyond
this, however, the primpry consideration in determining to

vhon the award ghall be made 1s3; which contractor can pere
fom the coutmct in & mwanner mogt s.dvantageous to the
Government.” :

memi which propogal 1 abat ijtageoua to tha Gove t. 50 Coup.-

From the recoxd and as indlcated ln the varimw evalnatian reports, it
ig clear that both cost proposals were considered to be in the same range and
the approcivately $19,500 difference in the estimated prices of Terragpace
and SRC cost proposals was considered insisnificant. In this somnection,

we do not underastand the ohservetion that there was greater likelihood of

an overrun under the SRC proposal to mesn that there would be no poszinility
of an rrun if the Terraspace proposal were accepted. In our view, the
tion esgentially reflects an expression of the greater credibility
placed om the Terraspace cost proposal. This expression was based on the
Judpeent that potential development risks in terms of cost impuct were not
‘a8 well accounted for in the SRC proposal es they were in the Terrsapece pro-
posal, While this Judgment is dlsputed, the record before us does not afford
a basis for taking exception to the comtrecting agency's assessment of what
the ultimate sctual cost to the Government might be. In any event, even if
we vere to assume that the contracting agency should have plsced grester
eredibility on SRC'e estimate of the ultimate coat of the contract, this

fact would Aot be decisive. For, as we have indicated, in a procurement

of this nature, the contracting agency mey properly select & tecimically
nperior and higher priced proposal over & lower rated and lower priced
proposal. And, from the record, it 18 clear that the techmicel excellence of
Terraspace's proposal vis-a-vis SRC's pmpoaal vas the basis for award.

At thia podnt, wve met emphasize that ﬂeteminatims relative to the
technical evaluation of proposals are within the discretionary suthority of
the contracting agency and in the sbsence of & alear showing of an arbi-

trl-t'y sbuse of disgretion, our Office will not interpose s legal gbjection,’
19710&@ Gen, 314,¥318 (1968); B~174799,VJune 30, 19723 B~-173367,)Septembar: 28,
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Review of the technical evalustion tesm's report indicades that the
difference between the SRC and Terraspuce technical scores is founded
primarily on the tesm's asmessment of the proposals in light of the fourth
evaluation eritericn, "Types of sclentific, technical or engineering
talent and levels of effort proposed to devote to the work,” and the
sixth evaluation eriterion, "Past experience in similar technical areas
or with comparsble projecta.”™ Together thesze criteris sceounted for
55 of the 100 technical points possible. The differences perceived in
these two areas ultimately furnighed the baxlis for the award to YTerraspace,

You have questioned the correctness of the differences discerned
and relied upon under each criterion, With respect to the fourth eriterion,
you contend that the claims msde for Terraspace's peracmnel at the exe
pease of SRC are clearly ill.founded and unfair. You maintein that SRC
has well-recognized expsrts in the field of fiuid wechanics of which
hydrodynamics 1z bui a minor dranch. As we view the record, the contract~
ing agency 414 not, as you suggest, digcount the expertise of SRC's
tean. Indeed, the scoring of the technical evaluation precludes an
inference of this nature. Horeover, we are not in a position, on the
record, to conclude that the contracting sgency's decision to empharize
Terraspace's expertise in the specific area of hydrodynemics is unreasonw
able, Similarly, and contrary to your contention, the contracting agency
could properly sccord greater weight in assessing pricr experiance under
the fourth evalustion ocriterion to the more directly pertinent experience
of Terraspace in the development of water cannon, 8See, e.g., B-l?h?%a}f/
June 30, 1972; B-173427, b, 1972,

Finally, you question Terraspace's responsibility, Specifically,
you meintain 4n your letter of August 31, 1972, that it is beyond com-
prehension that Terraspace “with only s few technicians, no assets, no
capital, little or no experience, no laboratories and no equipment ig
superior to SRC with ample capital, laboratories and equipment, scores
of technicians, a decede of experience and other valuable factors.”

The contracting sgency did exsmine the financizl capability of Terraspace
and found that satisfactory financlal arrangements had been made, It
also found that Terraspace's proposed subeontracting srrangements were
sufficient to ingure timely performance and that its own feciliiies were
sdequate. We note that this latter review waa bssed substantially on
the prior analysis conducted wnder the original solicitation, While

from the record we have some reservation about the thoroughness of the
investigetion undertaken by the Pedersl Railroed Administrstion we do
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not tvalieve there ix s sufficlent basis to warrant legal objection to
the contracting sgency's detemmination of the responsibility of the
contractor. We are, however, by letter of todsy bringing this matter
to the attention of the Secretary of Transporiation.

Very truly yours,

R.F.KELLER

>

Meputy Comptroller General
of the United Ststes
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