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DECISlt:JN 
THE CDMP~TROLLE'R GE.NERAL 1144 
·CF THE,UN.ITED STATES 
.,NASHi'N~TON,··o.c. ~0548 

FILE: B.-189725 DATE:, March 30~ -1978 

MATTER OF: Macmillan Oil Company--reconsideration 

DIGEST: 

1. Protester contends that earlier deci-s1on should 
have reviewed merits of agency~s affirmative 
responsibility determination becaus.e .solicitation 
contained definitive criterion of ~esponsibility-­
only. most qualified off~ror could.be considered ·· 
for award--which was ignored by agency. While 
agency expl~ins that (1) such criterion was state­
ment of how awardee-would. be chosen, and {2) most 
qualified offerer was sel~ctea,: f6r purpose of 
reconsideration, _GAO need only point out that 
solicitation contained no definitive responsi­
bility criteria. 

. . 

2. Contentions--that (1) •. aw·arde.e. was -riot q~alif ied 
and ( 2) evalua;tors entertained improper' and 
erroneous information: concerning· awarde.e-"< . .:are 
based on·matt~rs fully consideied in e~rli~r 

· decision. Since no additional. facts or l_egal 
arguments regarding ·these contentions are advanced, 
request for recon~ideration is d~clined. 

3. Contentions~-that (i) evaluators did not follow 
·agency regulations and Armed· Services Procurement 
Regulation in evaluation proc~·ss.; ( 2) protester 
was·most qualified; and (3) solicitation was 
inaccurate, materially omissiver and ambiguous 
as construed-by agency--are based on information 
furnished to protester·in agenc.y:report dated 
October 21, 1977. Since contentions were first. 
raised in connebtian with request for reconsideration 
of January 17, 1978, decision, they are untimely · 
under GAO Bid Protest Ptocedures and will not 
be considered. 

Macmillan Oil Co~pany (Macmillan) requests 
reconsideration of our decision J~ the inatter of . · 
Ma<;millan.oi1.company, B-189?25,'(January_l7, 1978, 
which denied its protest against the award of a lease 
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for the Sayorville Marina concession·toMr. Vernon W. 
Eden under invitation for Proposals No. DACW22-9-77.:...2066 
issued by the Rock Island District, Corps of Engineers, 
Department of the Army. 

. . 

In· the January 17; · 1978, decision;· there were con­
sidered Macmillan's cont~ntions.that: (1) th~ success­
ful offeror' s proposal. was impr«:>p-e-rly evaluated with. 
regard to fin~ncial ~nd experience factors; (2) 6ne . 
evaluator improperly influenced other evaluators auring 
the ~election process; and (3)· the a~ency should .have 
withheld award when advised that Macmillan would protest; 
The decision concluded that.: · ( 1) the agency's evaluation 

-of pr"oposals was not arbitrary or in violation of pro-. 
curement statutes or regulations; (2) w·e would not con­
sider the protest,· .as it related to Mr. Eden's responsi­
bility, on the merits because ~e could not conclude that . 

. the agency official'· s conduct even remotely constituted 
fraud or bad faith i ( 3) one evaluator ··s comment did not 
improperly influence the other ·evalua~o~~ du~ing the 
selection process; and (4) in"ii~w 6f the above c6nclu~ 

. sions, consideration of whether the agency shou.ld have· 
withheld award was unnecessary. · 

.S-'I ~.fl,,. ·119~ . . . . 
(r.facm],:.i'.fan now contenc::ls, c.iting Data Te:st Corporation, 

B-18rl99,fDecember 20, 1974, 71;-2_ CPD 365, and Atlantic S'/fi·· 
Maintenance Company, B-18_1519.t'fl'eb-:uary.24 1975, 75-J.....f1_..", 1 / 
CPD 108, that the Janqary 17, 1978 .. ec s1on s ou ~ -~ ~ 
reviewed the merits of the a~ency'; affirmative ~esponsi­
bility determination becaus~ the .. sllicitation contained 
a definitive criterion of responsibility--only the most 
qualified offeror could be considered for award.;..-which 
was ignored by the. agency in ·selecting, Mr.~ Eden. 

. . . 

As stated in the aarlier decision, the ~elicitation 
contained a requirement that award of the lease b~ made 
to the offerer who was determinedi by virttie of experience, 
character and otherwise, :to be ·capable of providing the 
most satisfactory facilities and services d~termined · 
necessary by the. Distr.ict Engineer. The agency viewed. 
this prqvision of the solicitation a: outlining_ the 
er i ter ia. u~der which the awardee ·wou.: } be selected and not · 
as establishing ~efinitive criteria cf responsibility. 
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While, in any.event, it is the agency's position that 
the most qualified offeror---by virtue of experience, 
character and otherwise--was selected, for the purpose 
of reconsideration of our initial decision, we ,need · · 
only p<:>int out that the solici,tation contained .IJ.O . 
definitive responsibility· criter;ia~ For c.\n:·:el!:ample. 
of a solicitation containing ·def.irif.tfv'e;:cr·iteria of 
responsib.i/1 i ty, see ·n;c:is,ion ... Sc.ienc,es· t<:»r.poration, 
B-188454 ,l September 14, 1977, 77-2:. CPD 188 ~ .. · , .... 

Also, in the request for reconsic1eration~ Macmillan 
again contends that: (1) Mr~~~denwa~ -~:nongtialified: 
offeror and (2) the evaluators entertained.improper· 
and er rorieous information. concerning Mi< Eden .. These .. 
contentions are b~sed on matters fully considered in 
the January 17, 1978, ~ecision and do not advaric~.~riy 
additional facts or· 1egal arguments which show that:·· 
the earlier decision was erroneous •.. Atcordingly, 
we a·ecline to reconsider·: our decision regarding· those 
contentiqns. · · · 

In additionJ Mac~illan nb~ cont&nds ~hat: (1) 
the ev~luators d~d not follo~ ~geticy r~gulations 
and the .Armed Services Procurement Regulation in the 
evaluation proces~; (2) Macmillan wa~ the most qualified 
offeror; and (3) the solicitation was inaccurate,. 
materially omissive, and ambi~uous as construed by the 
agency. These contentions are bei3ed on infor·rnation 
furnished to Macmillan in th~ as~ncy ~eport dated 
October·21, 1977. Our Bid ProtEat Procedures require 
that bid protests shall be f ile6 here riot later than 
10 days after the basis for protest is known or should 
have been kn9Y.n, whichever i's earlier. ·4 C.F.R. 
S 20.2(b){2)f~1977). Sihce these contentions were 
first raised in conne~tion with Macmillan's request 
for reconsideratiori of the January 17, 1978~ decision, 
they are untimely and will not be considered. 

Acc6rdingly, our ~anuary 17, 1918, decision is 
affirmed •. 

Deputy 
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Com~tro~~er General 
of ~he United States 




